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PREFACE. 



The ensuing pages have been put together for 
the purpose of affording the reader a concise view 
of the law as applicable to copyhold property, 
comprising under that term land of customary 
freehold, and ancient demesne tenure. 



The recent statutes aflTecting real property, par- 
ticularly those for the abolition of fines and re- 
coveries, and for the amendment of the laws with 
respect to wills, have made very considerable alter- 
ations with reference to copyhold property; and 
it seems probable that this property will ere long 
be made the subject of some further legislative 
measures, the Attorney General having, in July 
last, given notice of a bill on the subject. It will 
also be in the recollection of the reader, that in 
the session of 1836, three important bills affecting 
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the law of copyhold property were brought into 
the House of Commons, one, for abolishing cus- 
tomary modes of descent, and the taking of heriots 
in specie; another, to enable persons having 
partial Estates to enfranchise, and obtain the 
enfranchisement of lands held by copy of Court 
Roll ; and the third, for the amendment of the 
law relating to lands held by copy of Court Roll. 
In the mean time, it is necessary to become ac- 
quainted with the alterations which the recent 
statutes have already effected in the prior state of 
the law ; and with this view some hope is enter- 
tained that the present short treatise may not be 
without its use to the Profession. 



Trinity Vacation, 
1837. 
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CONCERNING COPYHOLD PROPERTY IN GENERAL. 

I. Of the tenure by copy of Court Roll, the Manor, 
the customary Court, the Demesnes, and the 
suspension and destruction of the Copyhold en- 
terest. 

-The tenure by copy of court roll is that by which lands Copyhold 
are held of the lord of a manor by copy of the rolls made "'"''^■ 
by the steward of the lord's court, and which copy forma 
the evidence of title. 

The tenant is said to hold at the will of the lord, Copyholder. 
according to the custom of the manor; this will, therefore, 
is not arbitrary, but dependent on the customs ; so that 
if the tenant break not the customs, and thereby forfeit 
his tenure, he cannot be removed at the lord's pleasure, 
but has the same permanent interest in the copyhold 
estate as if it were freehold. (1) 

(1) 2B1. Coin. 95. Co. Cop. s. 32. 
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Manor. 
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court. 

Court baron. 



Creation of 
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nure. 



Divisibility of 
manor. 
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baron. 



Holding of 
customary 
court. 



To the existence of this tenure a manor is essential, 
and to every manor of which copyhold lands are held, a 
customary court is incident, in which the lord or his 
steward is the judge, and the copyholders are the homage. 
This court is independent of the court baron or free- 
holders' court, which is- also incident to every manor, but 
of which the suitors are judges. 

This tenure cannot now be created without the aid of 
parliament, for a manor must have existed as early as 
King Edward the First, it being said that a perfect tenure 
is essential .to a manor,, and that there be tenants who 
hold of the lord: but since the statute oi quia emptores(\) 
a perfect tenure cannot be created, that is, land cannot 
be absolutely parted with to hold of the grantor. It is 
also requisite, where there are copyhold tenants, that they 
should hold according to the custom of the manor ; and a 
custom must be immemorial, and cannot, therefore, be now 
created; and the better opinion seems to be, that though a 
manor may be divided by act of law, as on a descent to 
coparceners, it is not divisible by act of the party. (S) 

The court baron, or freeholders' court, will cease 
to exist,, if there be not two freeholders holding of 
the same, subject to escheats. (3) But though the free 
tenancies escheat, or the lord release the tenure and 
services of all his free tenants, yet he may hold a custom- 
ary court for his copyhold tenants, and make admittances 
and grants to themf,(4) And though a manor may have 
ceased for the purpose of holding courts, yet it may con- 
tinue such by reputation as to minor prescriptive rights.(5) 

The customary court cannot be held out of the manor^ 
unless under the sanction of a custom ; and, therefore, 



(1) 18 Edw. 1, \yestm. 3, c. 1. 

(2) Co. Cop. s. 31. 2 Bli Coram. 92. 1 Watk. Cop. 17, [4th ed.] and n. 
Scriv. Cop. i, et seq, 2 T. R. 705. 

(3) 3 T. R. 447. Co. Cop. 8. 31. 2 Lord Raym. 863. 

(4) 4 Co. Rep. 26 b. 

(5) Soane v. Ireland, 10 East, 259. 1 Watk. Cop. 27, [4th ed.] n. (1). 
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such things as are required to be done at a courts would 
be nugatory if such court were held off the manor. (1) 

This court is usually held once a-year, at some period 
ascertained by the custom : but special courts are fre- 
quently held for some specific object, as the admission of 
a tenant. 

A conveyance by the lord to a stranger, of the freehold Conveyance of 
interest in a copyhold tenement, will not destroy the cus- rest in copy-" 
tomary interest. (2) But the copyhold cannot be again ^^^^' 
granted out by the grantee of the freehold to hold by 
copy, and suit of court, and fine on alienation and admit- 
tance are gone. (3) And so the law would seem to be, 
though there be a conveyance of the freehold interest in 
^^f era/ copyholds, notwithstanding the contrary resolution 
in MurreVs case. (4) 

Although copyhold tenure cannot be created at the 
present day, the lord of the manor may by custom be 
warranted in granting out parcels of the waste, to hold by 
copy of court roll. (5) 

Freehold tenure cannot be converted into copyhold or Freehold not 
customary tenure by private agreement ; so that if upon fntr^cop'^hoid 
an inclosure, allotments are made in respect of copyhold 
or customary lands, there is no change of tenure without 
an express enactment for the purpose. (6) 

Copyhold property is said to be parcel of the demesnes Copyhold par- 
of the manor, and must be situate within the manor, and ^^ ° eraesnes. 
have been immemorially demised or demisable by copy of 
court roll. (7) 

If the demesnes fall into the hands of the lord entitled ExUnguish- 

ment of copy- 
hold property 

(1) Co. Litt. 68 a. 6 Bar. & Adol. 429, in Doe v. Whitaker. in manor. 

(2) Murrel's case, 4 Co. Rep. 24 b. 

(3) Lemon v. Blackwell, Skin. 191. 

(4) 4 Co. Rep. 26 a. Vidt 1 Watk. Cop. 22, et seq. (4th ed.) and n. 

(6) See Lord Northwick v. Stanway, 3 Bos. & Pul. 346. King v. 
InhabitantsofHornchurch,2Bar. & Aid. 189. 1 T. R.241. 2 Maule & Selw. \ 
184. 1 Watk. Cop. 45, (4th ed.) n. 1 . 

(6) Doe V. Davidson, 2 Maule & Selw. 175. 9 Bar. & Cress. 795. 

(7) Co. Cop. 9. 14. Co. Litt. 58 b. 2 Bl. Comm. 96. 
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4 Law of Copyholds. 

to the fee of the manor, so as to effect an union of the 
freehold and copyhold interests, and he grant them out 
by any common law assurance, the custom of demising 
them by copy of court roll will be destroyed ; though if 
he keep them in hand, they being still demisable, he and 
his heirs may afterwards regrant them by copy of court 
Lord entitled roll. But if a copyhold escheat to the lord of a manor, 
resHnmanor' ®^t*tled only to a particular estate therein, and he make 

a lease for years of the same, not acting in exercise of 
a power over the fee, the custom will be extinguished as 
against himself only, and not as against the reversioner. (I) 
If, however, the tenant for life of a manor purchase 
and take a surrender in fee of a copyhold held of the 
manor, there will be an extinguishment of the copyhold 
tenure for the benefit of those entitled in remainder, 
though the tenant for life might have regranted the pro- 
perty surrendered as copyhold. (2) 

In a recent case, where a lord, entitled for life to a 
manor of which customary estates were held, which passed 
by bargain and sale as well as surrender and admittance, 
purchased some of them, and took a conveyance of the 
same by bargain and sale and surrender to himself in fee; 
the late Master of the Rolls, Sir John Leach, held, that 
the custom of the manor requiring a bargain and sale as 
well as a surrender and admittance to pass the customary 
tenements, they were plainly freehold: that if the lord 
had been seised of the fee of the manor, the union would 
have extinguished the customary tenements : that being 
tenant for life, the efiect of the union was to suspend the 
seigniory during the life of the lord ; but that at the death 
of the lord, the seigniory was revived, and the fee of the 
customary tenements descended to his heir-at-law. (3) 



(1 ) Co. Lilt. 5B b. Co. Cop. s. 62. Supp. to Cop. s. 16. 3 Bar. k Aid. 
155. 1 Watk. Cop. 54, (4th ed.) 

(2) St. Paul V. Lord Dudley, 15 Ves, 167. 

(3) Bingham v. VtToodgate, 1 Russ. & Mylne, 32. 
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From this decision an appeal was brought, (1) when 
Lord Brougham, C, observed, that if he were called upon 
to determine the point at once, he should feel obliged to 
come to a different conclusion from that of the Master of 
the Rolls, but that he would give the vendor the option 
of a case at law. This offer was accepted, but the matter 
was afterwards compromised. 

Some reliance seems to have been placed by the Master 
of the Rolls in the above case, on the circumstance of a 
bargain and sale as well as a surrender being required to 
pass the customary estates, which circumstance, he said, 
took it out of the cases of St. Paul v. Lord Dudley, (^) 
and Doe v. Danvers ; (3) the former of which was the 
case of copyhold property, and the latter of customary 
freeholds passing by surrender and admittance with the 
lord's license. But in Doe v. Huntington, (4) the freehold 
of the customary tenements was held to be in the lord,, 
though they passed by bargain and sale and admittance. 

And in an earlier case, in which customary freeholds 
seem to have passed by grant and admittance, both Lord 
Mansfield and Mr. Justice Aston observed, it was a settled 
point that the freehold was in the lord. (5) 

There are grounds, therefore, for contending, that if a 
case similar to that of Bingham v. Woodgate should 
again arise for decision, the customary tenure would be 
considered as extinguished for the benefit of those entitled 
to the manor in remainder, as in the case of St, Paul v. 
Lord Dudley. 

Again, if a lord entitled to a manor in fee, subject to an Lord entitled to 
executory devise over, purchase a copyhold held of the ^ *° manor, 
manor, and the devise over afterwards take effect, the 

(1)1 RusB. & Mylne, 750. 
C2) 15 Ves. 167. 

(3) 7 East, 299. 

(4) 4 East, 271. 

(5) Stephenson v. Hill, 3 Burr. 1273. / 
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copyhold will be extinguished in the manor^ and pass 
therewith under the executory devise. (1) 
Seulement or And if the lord make a mortgage or settlement of a 

manor, and afterwards purchase any copyholds held of 
the manor, taking surrenders of the same to himself in fee, 
they will be subjected to such mortgage or settlement. 
So if copyholds be taken into the lord's hands after the 
devise of a manor, they will pass by such devise. (2) 



2. Of the distinction between Copyholds^ customary 
Freeholds or privileged Copyholds, and Lands 
of the tenure of ancient demesne: herein of the 
remedies for customary Freeholders, and of the 
enactments in the statute for the abolition of 
Fines and Recoveries respecting customary 
Freeholds, and ancient demesne Lands. 

Copyholds and It may be useful to notice the distinction between 
hofds.™ ' " common copyholds, and privileged copyholds, or what are 

usually termed customary freeholds, and lands of the 
tenure of ancient demesne ; premising, that by the stat. 
12 Car. 2, c. 24, all tenures were reduced to those by free 
and common socage, by frankalmoign, by the honorary 
services of grand serjeanty, and by copy of court roll. 

A mere copyholder is. said to hold by copy of court 
roll at the will of the lord according to the custom of the 
manor : a privileged copyholder or customary freeholder 
is said to hold according to the custom of the manor, but 
not at the will of the lord, the tenure being usually met 
with in ancient demesne. (3) 

Common copyholds pass by surrender and admittance in 
the lord's court ; privileged copyholds or customary free- 

(1) King V. Moody, 2 Sim. & Stu. 579. 

(2) Doe V. Pott, 2 Dougl. 710. 

(3) Vide Co. Lilt. 59 b. Blackst. Law Tracts. 
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holds pass in some manors by surrender and admittance, 
and in others by deed of grant, or bargain and sale, or other 
mode of assurance, and admittance, but fall within the 
same; consideration as copyholds. These customary estates, 
known bythe denomination of tenant right estates, are 
peculiar to the northern parts of England, in ii^hich 
border services against Scotland were anciently performed 
before the union of the two kingdoms. (1) 

In the case of a copyholder for life or other greater 
estate, the pure freehold tenure is in the lord, while the 
customary, freehold or fee is in the tenant. (^) Such is 
also the case^ with a privileged copyholder or customary 
freeholder, at least when lands of that tenure pass by 
surrender.and admittance, or by deed of grant, or bargain 
and sale, and admittance. (3) 

Subject, to the above distinction, common copyholders 
and privileged copyholders or customary freeholders 
stand much upon the same footing. 

Lands of the tenure of ancient demesne, are such as 
were held in socage of manors which belonged to the Ancient de- 
Crown in the resign of Edward the Confessor and William ™®*°®' 
the Conqueror ; land whether they are ancient demesne or 
noty is ascertained by a reference to Doomsday Book (4) 

When tenants hold of a manor which is ancient de- 
mesne, but hold not at the will of the lord, and their 
estates pass by surrender, or deed of grant, or bargain 
and sale, and admittance, they are denominated customary 
freeholders ; when they hold of a manor which is ancient 
demesne by copy of court roll at the will of the lord, they 
are denominated copyholders of base tenure, but in each 
case the freehold or frank fee is in the lord. (5) 

(1) Fui« Blackat. Law Tracte. 

(2) Co. Cop. s. 14. 

(3) Doe V. Huntington, 4 East, 271. Doe v. Danvers, 7 East, 299. 

(4) 9 Co. Rep. 31 a. Co.Cop.s.ll. 2 Bl. Comm. 98. 2 Watk. Cop, 445, 
[3rd ed.] 

(5) Doe V. Huntington, su-pra. But see Co. Cop.s. 32. 
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The remedy of customary freeholders was by writ of 

right close, that of copyholders having been by plaint : 

Real and nuxed the S & 4 W. 4, c. ^, s. 36, has abolished all real and 

actions, and . , . • t* ^ 

plaints. mixed actions, except writs of dower, quare tmpedity and 

ejectment ; and all plaints, except a plaint for free-bench 
or dower. 

Fine orreco- If before the recent act of 3 & 4 W. 4, c. 74, a fine 

demesne^lMl^. ^^ recovery had been levied or suffered in the Court of 

Common Pleas of lands of the tenure of ancient demesne, 
the tenure was thereby converted into frank fee, though 
it was competent to the lord to set aside the fine or 
recovery by a writ of deceit, and thereby restore the 
tenure : but no fine or recovery could be levied or suffered 
in the manor court, until that in the superior court had 
been reversed. 

3 & 4 w. 4, c. The 5th section of the last mentioned statute enacts, 
' "' ' that where a fine or recovery had been levied or suffered 

in a superior court of ancient demesne lands, and the 
same being unreversed, a fine or recovery had been 
subsequently levied or suffered in the lord's court, the 
latter should be binding, notwithstanding the change of 
tenure by the former. And that in every other case 
where, before the passing of the act, a fine or recovery 
had been levied or suffered of lands in a court whose 
jurisdiction did not extend thereto, such fine or recovery 
should not in consequence thereof be invalid. And that 
where courts had been held without authority, fines or 
recoveries, which before the act had been levied or suf- 
fered therein, should not in consequence thereof be 
invalid. 

And the 6th section enacts, that where the tenure of 
ancient demesne had been suspended or destroyed by fine 
or recovery levied or suffered of lands of that tenure in a 
superior court, and the lord had not reversed the same 
before the 1st January, 1834, and should not by any law 
in force on the first day of the then session be barred of 
his right to reverse the same, such lands, provided within 
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twenty years immediately preceding the 1st January, 1834, 

the rights of the lord had been acknowledged as to the 

same lands, should, from the said 1st January, 1834, again 

become parcel of the manor, and that no writ of deceit Writ of deceit. 

for the reversal of any fine or recovery should be brought 

after 31st December, 1833. 

An estate tail in customary freehold lands, and lands Estate tail in 
of the tenure of ancient demesne, may now be barred by hoid'rnTan'^** 
the. mode prescribed by the 3 & 4 W. 4, c. 74: and cient demesne 
where husband and wife are entitled in her right to any Husband and 
estate or interest in lands of either of the above tenures, ^'*' 
the statute points out the mode by which the same may 
be conveyed. 

By sec. 50 of the same statute, the previous clauses, Estate tail in 
so far as circumstances would admit, were made appli- copyholds. 
cable to lands held by copy of court roll, except that a 
disposition by a tenant in tail of the legal estate was to 
be made by surrender, and by a tenant in tail of the 
equitable estate, either by surrender or deed, .and except 
as such clauses were afterwards varied. This subject 
will be resumed in a future page. 

Customary freeholds are also subject to the recent 
statutes for the amendment of the law of inheritance, for 
the limitation of actions and suits relating to real pro- 
perty, and for the amendment of the l^ws with respect to 
wills. 



3. As to the Right of Voting. 

As the law stood before the 2 W. 4, c. 45, for Copyholders. 
amending the representation, copyholders were not capa- 
ble of voting for counties : but with respect to customary Customary 
freeholders, and such tenants in ancient demesne as came ^''^eholders. 
under that denomination, some uncertainty prevailed on 
the question, whether they were entitled to vote or not. 
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Voting for 
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Voting for 
boroughs. 



respecting which it has^ however^ become unnecessary to 
say more. 

The 19th section of the above statute, (the former section 
having provided for the case of freeholders,) gives the 
right of voting for counties to a person seised at law or in 
equity of lands or tenements of copyhold or any other 
tenure, except freehold, for his own life, or the life of 
anbther, or any larger estate, of the clear yearly value of 
not less than ten pounds over and above all rents and 
charges. 

The 2iih section provides, that no person shall vote for a 
county in respect of his estate or interest as a copyholder, 
or customary tenant, or tenant in ancient demesne holding 
by copy of court roll, in any house, &c. of siich value as 
would confer the right of voting for any city or borough. 

The S6th section has certain provisions with respect to 
registration and length of possession, and the S7th 
section prescribes the mode of voting for boroughs. 



4. Of Customs f Descent y Possessio Fratris, and dis- 
continuance : herein of the statutes for amending 
the Law of Inheritance, and for the Limitationof 
Actions. 



Customs. 



Custom and 
prescription. 



The customs of manors are of great variety, both as to 
the descent of the estates, and the privileges belonging to 
the tenants. In some manors the descent is according 
to the custom of gavelkind, in others according to that 
of borough-English, and in others according to the rule 
at common law ; the mode of descent may also vary in 
the same manor ; and it is not competent to a person to 
alter the customary mode of descent. (1) 

The distinction between custom and prescription is to 

* (1) Co. Litt. 27. Rob. Gav. 92. 2 Watk. Cop. 45, [4th cd.] 
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be borne in mind^ the former being always locals the 
latter personah The proof of a custom lies upon him who 
alleges it ; and a series of entries on the court rolls is the 
best and most direct evidence of a custom. (1) 

Of customs, those which solely relate to the locality Discharge of 
of lands cannot be discharged, except by act of parlia- ^"*^™^- 
ment: but customs attached to the tenure of lands, will 
be annihilated on the destruction of that tenure. (2) 

Of some manors, copyholds are held for an estate of cranu of copy- 
inheritance, of others, for three or a less number of lives, **°^^*- 
or for three lives in possession and three in reversion, 
or for a term of years, the grants being renewable on 
payment of a fine certain. A grant to three, habendum 
successive, constitutes them joint tenants, unless by cus-* 
tom 'the word successive makes their estates several. (3) 

In order to support a custom, it must be shewn to be Validity of 
immemorial, certain, and reasonable : and it is the pro- *^**^*°™- 
vince of a jury to determine upon its validity. (4) 

Again, xa custom never extendeth to a thing newly Extension of 
created: therefore if rent be granted out of gavelkind, or .^^^^™' 
borough-English land, it shall descend according to the 
course of the common law. (5) 

A custom that copyholds may be granted in fee, will 
warrant their being granted in tail, or for other less es- 
tate. So a custom that they may be granted for life, 
will warrant their being granted during widowhood. (6) 

There may be a possessiofratris of copyholds, that is, the Possessio fra^ 
possession of a brother will make a sister of the whole blood ^^'' 
bis heir, in preference to a brother of the half blood ; (7) 
so that if a copyholder of inheritance died leaving a son and 



(1) 2 Watk. Cop. 48, [4th ed.] 

(2) 2 Watk. Cop. 55, [;4th ed.] 

(3) Co. Cop. 8. 49. 

(4) 1 Bl. Comm. 76. Co. Litt. 62 a. 

(5) Co. Cop. s. 33. 

(6) lb. 

(7) 4 Co. Rep. 22 b. 
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daughter by one wife, and a son by another, and the son 
by the first wife entered, and died without issue, his sister 
would be the heicy and not his brother of the half blood. (I) 
It was the act of entry and not of admittance, which 
made the possessio fratris : if therefore, a wife was en- 
dowed of the moiety of a copyhold of inheritance des- 
cendible according to the custom of gavelkind, and there 
being two sons by different wives, they were admitted to 
the reversion of such moiety, and the son by the second 
wife died, the admittance would^ not have caused a po$- 
sessio fratris in him, so as to make his sister take. (S) 

By the recent statute for amending the law of in- 
heritance, the expression " the person last entitled to 
land," is to extend to the last person who had a right 
thereto, whether he obtained possession or not ; and the 
statute has enacted, that every descent from a brother or 
sister, shall be traced through the parent ; and has rendered 
the nearest lineal ancestor capable of inheriting on failure of 
the issue of a purchaser; and has also made the half blood 
capable of inheriting next afler any relation of the same 
degree of the whole blood. 

Before the enactment in 3 & 4 W. 4, c. 37, s. 39, for 
the limitation of actions, to the effect that no descent 
cast, or discontinuance, shall toll or defeat any right of 
entry or action for the recovery of land, such right was 
not, in the case of copyhold property, taken away by a 
descent cast, the freehold being in the lord. (3) 

Neither before the above enactment could there have 
been a discontinuance of copyhold property ; so that the 
surrender of a tenant in tail did not deprive the issue in 
tail of their entry^ and oblige them to recover by action, 
though, as will be observed in a future page, it might 
have barred the issue and remainder men in the absence 
of any particular mode of assurance being required for 

(1) Watk. Desc. 69, [3rd ed.] Gilb. Ten. 168. 

(2) Watk. Desc. 81, n. 1 Watk. Cop. 302, [4th ed.] 

(3) 4 Co. Rep. 23 a. Co. Cop. s. 50. 



Copyhold Property in General. 13 

that purpose by the custom. And the surrender of a 
husband seised in right of his * wife would not have 
operated as a discontinuance. (1) 



5. Of the liability of Copyhold Property to Debts : 
herein of the stat. 3^4 fT. 4, c. 104, and as to 
the Marshalling of Assets. 

Copyholds cannot be taken under an elegit, or extent. Elegit, &c. 
or upon an outlawry, (2) nor is a judgment any lien upon 
them; (3) and previous to the recent statute 3 & 4 W. 4, 
c. 104, they were not assets for the payment of specialty 
debts, though of course they might have been made 
liable by the owner to the payment of his debts. 

That statute has niade both freehold and customary or Copyholds 
copyhold property liable to specialty and simple contract ^^^ of debts' 
debts, by enacting, that when any person shall die seised 
of or entitled to any estate or interest in lands, whether 
freehold, customary hold, or copyhold, which he shall not 
by his will have charged with or devised subject to 
the payment of his debts, the same shall be assets to 
be administered in Courts of Equity for payment of 
the debts of such persons, as well debts due on simple 
con tract j as on specialty, priority being given to the 
specialty debts in which the heirs are bound in the ad- 
ministration of the assets. 

The equitable doctrine as to the marshalling of assets. Marshalling of 
applies to copyhold as well as freehold property, namely, **^**' 
that where a creditor has two funds, he shall not by his 
election disappoint a creditor having one fund only, but 
shall be thrown upon that which can be affected by him- 
self alone: so that where a testator mortgaged freehold 
property, and covenanted to procure himself to be admitted 

(1)4 Co. Rep. supra. 

(2) Co. Cop. 8. 63. 

(3). 1 Watk. 189, [4thed.] 
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to copyhold property, and to surrender the same to the 
mortgagee, but afterwards died without having been ad- 
mitted, and the personalty was exhausted by the payment 
thereout of part of the mortgage debt ; the simple con- 
tract creditors were held entitled to stand in the mort- 
gagee's place as to the freehold and copyhold estates to 
the extent he had been paid out of the personalty. (1) 

And where a person mortgaged freehold property, and 
two months afterwards surrendered copyhold property to 
the mortgagee for securing the same debt, and after the 
mortgagor's death, his personalty having been exhausted, the 
mortgage was satisfied out of the freehold property ; the 
specialty creditors were held entitled to stand in the place of 
the mortgagee as against the copyhold property, to the extent 
of the sum received by him out of the freehold pro- 
perty. (2) 



6. Of the subjection of Copt/hold Property to Statute 
Law : herein as to various Statutes within which 
the Property falls. 

Copyholds are said not to be within the general words 
of an act of parliament, when the same altereth the ser- 
vice, tenure, or interest of the land, or other thing in pre- 
judice of the lord, or of the custom of the manor, or in 
prejudice of the tenant : but when the act is generally 
made for the good of the commonwealth, and no prejudice 
may accrue by reason of the alteration of any interest, 
service, tenure, or custom of the manor, copyholds are 
said to be usually within the purview of such act. (3) 
Statutes appli- The more important statutes to which the property is 

cable to copy- - . - ' >• tt o a a i i« i» 

holds. subject, are the olz H. 8, c. o% enabling grantees of re- 



(1) Aldrich V. Cooper, 8 Ves. 382. 

(2) Gwynne v. Edwards, 2 Russ. 289. 

(3) Co. Cop. s. 53. Gilb. Ten. 169. 
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version to recover against lessees ;(1) the 27 El. c. 4, of 
fraudulent conveyances; the %\ Jac. 1, c. 16, for the 
limitation of actions ; (S) the IS C. 2, c. 24, s. 8, enabling 
a father to appoint a guardian to his child, where at least 
there is no custom for the lord to have the wardship; (3) 
the 4 G. 2, c. 28, s. 5, relating to distresses for rent 
in arrear; the 6 G. 4, c. 16, for amending the laws 
relating to bankrupts ; the 1 & 2 W. 4, c. 56, establishing 
a court of bankruptcy ; the 1 W. 4, c. 60, for amending 
the laws respecting estates vested in trustees, &c. ; the 
1 W. 4, c. 65, for amending the laws relating to property 
belonging to infants, &c. ; the 3 & 4 W. 4, c. 106, for 
amending the law of inheritance ; the 3 & 4 W« 4, c. 74, 
for the abolition of fines and recoveries ; the 3 & 4 W. 4, 
c. 27, for the limitation of actions and suits, amended by 
1 Vict. c. 28 ; the before mentioned statute of 3 & 4 W. 4, 
c. 104, for rendering freehold and copyhold estates assets 
for the payment of simple contract debts; the 6 & 7 W. 4, 
c. 115, for facilitating the inclosure of open and arable 
fields in England and Wales; the 1 Vict. c. 26, for the Statute of wills. 
amendment of the laws with respect to wills; and the 
1 Vict. c. 50, intituled " An Act to facilitate the Convey- 
ance of Lands and Buildings for the Purposes of two 
Acts passed respectively in the fifth and sixth years of 
his late Majesty King William the Fourth.'* (4) 

By the above statute of 1 W. 4, c 60, s. 3, the Lord Lunatic tnis- 
Chancellor may direct the committee of the estates of lu- ^ ^ mortga- 
natics to convey lands held by them upon any tf ust or by 
way of mortgage. By the 5th section, where a lunatic shall 
not have been found such by inquisition, the Lord Chan- 
cellor may direct any person to convey such land. And 
the 6th section of the act authorizes infant trustees or mort- jof^nt trustees 
gagees to convey by the direction of the Court of Chancery. ®' mortgagees. 

(1) Whitton V. Peacock, 3 Mylne & Keen, 325. 

(2) See 2 Watk. Cop. 154, [4th ed.] 

(3) See 2 VITatk. Cop. 155, [4th ed.] 

(4) See the two last mentioned Acts in the Appendix. 



^ id 
i 
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Law of Copyholds. 

By the above statute of 1 W, 4, c. 65, s. 17, where an 
infant is entitled to land in fee or in tail, or to any lease- 
hold land for an absolute interest, the infant or his 
guardian, by the direction of the Court of Chancery, may 
lease such land as the Court shall direct. 

Where a lunatic is entitled to land in fee or in tail, or to 
any leasehold land for an absolute interest, the S4th sec- 
tion of the same statute authorizes the Lord Chancellor to 
direct the committee of the estate of such lunatic to lease 
such land as the Lord Chancellor shall direct. The 27th 
section authorizes the committee of the estate of lunatics, 
by the direction of the Lord Chancellor, to convey land in 
performance of contracts decreed by the Court ; and by 
the 28th section, the Lord Chancellor may order the lands 
of lunatics to be sold or charged for payment of debts, &c. 

Copyholds are also within the 9 G. 2, c. 36, respecting 
the disposition of lands to charitable uses ; and a settle- 
ment of this property to such uses may be effected by 
surrendering the same to a trustee, and then by deed in- 
dented and enrolled pursuant to the act, declaring the 
uses of such surrender. (1) 

But copyholds are not within the statute de donisy 13 
Ed. 1, c. 1 ; nor the statute of uses, 27 H. 8, c. 10 ; nor 
were they within the statutes concerning wills, 32 H. 8, c. 1, 
and 34 & 35 H. 8, c. 5, before the total repeal thereof 
by the recent statute of wills, 1 Vict. c. 26; nor the 
statutes relating to occupancy, 29 C. 2, c. 3, s. 12, and 14 
G. 2, c. 20, before the partial repeal thereof by the same 
statute. 

The statutes of 32 H. 8, c. 1 , and 34 & 35 H. 8, c. 5 ; 
the 55 G. 3, c. 192, for removing certain difficulties in the 
disposition of copyhold estates by will, and so much of the 
29 C. 2, c. 3, as related to wills, and so much of the 14 
G. 2, c. 20, as related to estates pur autre vie, were re- 
pealed by the above statute of I Vict. c. 26. 



(1) Doe V. Waterton, 3 Bar. & Aid. 149. 
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CHAPTER II. 



CONCERNING THB LORD. 



1. Of his interest in the Copyholds ^ his power to make 
voluntary Grants^ and take Admittances on sur- 
renders : herein of Grants for the lives of others. 

The lord of a manor^ however limited his interest therein Powerofiord 

be, may make such voluntary grants of the copyhold ^J^*^« §'***'• 

tenements as are warranted by the custom, which grants 

will continue good after the determination of such interest: 

and this ability on the part of the lord will not be aflfected 

by his infancy, idiotcy, or lunacy. He may also take 

surrenders by tenants to the use of others, may grant 

copyholds in reversion, unless restrained by custom, and 

take advantage of forfeitures. And if a husband and wife 

be seised of a manor in her right, they may together 

make copyhold grants : but if made by the husband alone, 

they will be voidable by the wife on his death, and by her 

heirs if she die before the husband. (1) 

If the lord by his will direct his executor to grant 
copyholds according to the custom for the payment of his 
debts, the executor will be enabled to do so, though he 
take no interest, but a power only. (2) 

A distinction is to be made between those acts which Acts of lord 

with reference 
to his interest, 

(1) GUb. Ten. 196. 4 Co. Rep. 23 b, 24 a. \ Watk. Cop. 30, 101, 
317, [4th ed.] Scriv. Cop. 112. Co, Cop. s. 34. Supp. to Cop. s. 17. 

(2) Co. Litt58b. 
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Grant for lives 
of others. 
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cute grants j&c. 
out of manor. 
Fee created. 



the lord may do without reference to the duration of his 
interest in the manor^ as the making of voluntary grants^ 
and those which are dependent on such interest^ since he 
cannot grant licenses to demise for a period extending 
beyond his own interest. (1) 

The lord cannot alter the ancient rent and services, and 
the authorities are against his ability to regrant copyholds 
in separate parcels at apportioned rents. (2) It would 
seem from the case of Doe v. Huntingdon^ (3) that upon 
an enfranchisement by a lord to a tenant of his customary 
tenement, the lord may retain a portion of the rent pre- 
viously paid. And if the lord purchase part of the 
tenancy, there will be an apportionment of the rent. (4) 

A grant to one for the lives of others and the life of 
the survivor successively, will not give the cestuis que 
vies any beneficial interest, unless there be a custom 
to that effect : and the admission of the cestuis que vies 
will not extend the grant, so as to give them the legal 
reversion. (5) 

, Grants must be made in conformity with the custom. 
But although an estate of shorter duration than that of 
which the custom authorizes the creation may be granted^ 
yet an estate of longer duration cannot. If, therefore, the 
lord is warranted to grant in fee, he may grant for any 
less estate. (6) Some further points on the subject of 
grants will occasionally be noticed under the section treat- 
ing of grants and surrenders. 

The lord may also execute grants and take surrenders, 
not only out of court, but out of the manor. (7) 

In some manors in which copyholds of inheritance are 

(1) GUb. Ten.209. 

(2) Co. Cop.8. 41. 2 Bl. Comm. 370. 1 Watk. Cop. 341, [4th ed.] Scriv. 
Cop. 113. 

(3) 4 East, 271. 
(.4) Litt. s. 223. 

(5) Right ▼. Bawden, 3 East, 260. 

(6) Co. Rep. 23 a. Co. Litt. 52 b. 1 Watk. Cop. 65, [4th ed.] 

(7) 4 Co, 26 b. Co. Cop. s. 44. Doe v. Whitaker, 5 Bar. & Adol. 433. 
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grantable^ a fee may be created otherwise than by the 
word heirs, as, for instance, by the words '^ sequels in 
right." . 

Grants may be made to infants and married women as Grantees, 
well as adults, and also to persons of unsound mind. (1) 

If a copyholder die, leaving his heir under fourteen, the Guardian. 
lord may, by custom, appoint the heir a guardian of the 
copyhold land, until he attain the age of fourteen. {2) 



2. Of the LorcFs power to enfranchise , extinguish , or 
suspend the tenure: herein of the interest of 
Lord and Tenant; of the extinguishment and sus- 
pension of the Copyhold Interest; of the de- 
struction of an Estate tail; of a Rent reserved 
on an Enfranchisement; of the Extinguishment of 
Right of Common; of the severance of a Copyhold 
from the Manor by the alienation of the Free- 
hold Interest ; and as to the Presumption of an 
Enfranchisement, 

Some observations have already been made, respecting 
those acts by which the demisable property of copyhold 
lands is destroyed. (3) 

If a lord, seised in fee of a manor, convey the freehold Enfranchise- 
of a copyhold to the tenant, or release to him all seignioral ™^°^* 
rights, or release the freehold to him by way of enlarge- 
ment of his estate, the copyhold tenure will be enfranchised 
and converted into freehold. (4) But if the lord have a Suspension of 
partial interest only in the manor, though there will be peJJ^. ® '^™" 
an extinguishment of the copyhold interest, yet the de- 

(1) Co. Cop. s. 35, p. 79. 

(2) Co. Cop. s. 33. Supp. to Cop. s. 20. 

(3) Sufira^ p. 3, 4. 

(4) Co. Litt. 276 b. 4 East, 290. 3 Pres. Conv. 638. 1 Watk. Cop. 
448, [4th ed.] 

C 2 
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misable property will be suspended during the existence 
only of the estate conveyed in the freehold. (1) 

So that where a tenant is contracting for the purchase 
of the freehold interest, it is necessary for him to ascertain 
that the lord is entitled to the manor in fee, or that the 
persons with whom he is dealing have power over the fee. 
Persons having particular estates only in manors, are 
empowered by act of parliament to enfranchise in certain 
cases, as by the 42 G. 3, c. 116, to redeem land tax. 
Extinguish- The extinguishment of a copyhold in a manor will enure 

hold in manor, for the benefit of those having a prior charge upon, or 
interest in, the manor of which the copyhold is held. So 
that if one, having a manor, mortgage, or devise the same, 
and afterwards a copyhold escheat^ or be surrendered to 
the lord for his own use, it will pass by the mortgage or 
devise as part of the manor. {2) 
Suspension of But as there may be a suspension only of the copyhold 
mt ^^^*^*^*^' interest as distinguished from an extinguishment thereof, 
if the lord marry a feme copyholder, or a copyholder 
marry the lady of the manor, there will be a suspension of 
the interest during the coverture only, or until an alienation 
of the manor. (3) 

In the case of a copyhold falling into the freehold of 
the manor, the demisable property is not absolutely des- 
troyed, but suspended only : whereas in the case of an 
enfranchisement, the copyhold interest is entirely at an 
end. (4) 
Conveyance of If a copyholder entitled to a limited interest only in the 
co^'^hotdw copyhold, take a conveyance of the freehold in fee, the 
enfranchisement will be absolute, and enure for the benefit 
of all in remainder, that is, their estate will cease to be 



(1 ) 1 Watk. Cop. 436, [4th ed.] 

(2) Doe V. Pott, Doug. 710. Roe v. Wegg, 6 T, R. 708. 

(3) 1 Watk. Cop. 428, [4th ed.] 

(4) 1 Watk. Cop. 431, [4th ed.] 
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heldof the manor, and become of freehold tenure. (1) And Destruction of 

if a copyholder, tenant in tail, procure a grant of the free- ^ 

hold and fee to himself and his heirs, it will extinguish 

the copyhold tenure, and thereby destroy the estate 

tail. (2) But a rent reserved upon an enfranchisement, will 

be a rent upon contract only, and not a rent-service. (3) 

An enfranchisement will also extinguish the right of Extinguish- 
common in the lord's waste, unless specially reserved (4) : ^^common. 
care must therefore be taken to introduce proper words 
into the deed of enfranchisement, for the purpose of con- 
tinning the right of common. 

A conveyance by the lord to a stranger of the freehold Conveyance 
interest in a copyhold tenement, will not destroy the copy- ^twest in^co- 
hold interest ; (5) but the copyhold cannot be granted out pyhold. 
by the grantee of the freehold to hold by copy ; and suit 
of court, and fines for alienation and admittance are 
gone : (6) and so the law would seem to be, though there 
be a conveyance of the freehold interest in several copy- 
holds, notwithstanding the contrary resolution in MeUoicKs 
case. (7) The grant by the lord of the freehold interest 
may therefore operate as a hardship on the tenant, as it pre- 
vents him from surrendering the copyhold tenement as 
before, or to deal with it as freehold property. 

It is said, that if copyhold lands by the custom of the Customi. 
manor be of the nature of borough-English or gavelkind, 
and the lord sever a copyhold from the manor by granting 
the inheritance thereof to a stranger in fee, or by making a 
lease for years of such copyhold by indenture, yet the 
customs of gavelkind or borough-English, and all other 



(1) Wynne v. Cookes, 1 Bro. C. C. 516. 16 East, 416, in Roe v. Briggs. 

(2) Denne v. Gregory, 3 P. Wms. 10. Challoner v. Murhall, 2 Ves. Jun. 
524. But see I Watk. Cop. 438, n. (1), [4th ed.] 

(3) Bradshaw v. Lawson, 4 T. B,. 443. 4 East, 290. 

(4) Gilb. Ten. 224. Supp. to Cop. 188. 

(5) Murrel's case, 4 Co. Rep. 24 b. 

(6) Gilb. Ten. 208. 

(7) 4 Co, Rep. 26, a. 1 Watk. Cop. 18, [4th ed.] 
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customs which run with the land will remain^ notwith- 
standing the severance. (1) 

Cases are to be met with where an enfranchisement 
will, under certain circumstances, be presumed even against 
the Crown. (2) 



3. Of the Lord's power to grant Licenses to Demise, 
^c. ; herein of the interest created by a Demise 
with License. 



LeaM by copy- 
holder. 



license to 
demise. 



Manor of 
Berkeley j 



of Bewdley. 



A copyholder may, by the general custom of the realm, 
grant a lease of his copyhold for aiiy term, not exceeding 
a year : but he cannot without the lord's license grant a 
lease for any greater period, unless authorized to do 
so by the custom of the particular .manor; (3) so 
that if a cop^older be desirous of granting a lease for 
any period exceeding a year, or to fell timber, and there 
be no particular custom enabling him to do so, the lord's 
license must be obtained for the purpose, or a forfeiture 
will be incurred, the license operating as a dispensation of 
such forfeiture. (4) 

If a copyholder let to a tenant by parol from year to 
year, six months' notice to quit will of course be necessary 
to determine the tenancy. 

By the custom of the manor of Berkeley, in the county 
of Gloucester, a copyholder may let his land for three 
years, so that the same be one day in each year in his 
actual occupation. (5) By the custom of the manor of 
Bewdley, Worcestershire, a customary tenant may lease 



(1) Bi>b. Gav. 92. 4 Co. Rep. 25 a. Bat see 2 Watk. Cop. 55, [4th ed.] 
See form of an enfranchisement deed. No. 1, in Appendix. 

(2) B4>e V. Ireland, 11 East, 280. 

(3) 4 Co. Rep. 26 a. Co. Litt. 59 a. Co. Cop. s. 23. 

(4) Vide Doe v. Clare, 2 T. R. 739. Doe v. Lufkin, 4 East, 221. Fenny 
V. Child, 2 Maule & Selw. 255. 2 Watk. Cop. 87, [4th ed.] 

(5) 2 Watk. Cop. 303, [3rd ed.] 
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without license for any term^ not exceeding J, 000 
years. (1) 

The term created by a license to demise is a common Common law 
law interest^ and does not constitute the lessee a copyhold i^^ to do-' 
tenant; it may therefore be assigned by the lessee, without °^* 
any farther license from the lord. (S) But the license will 
not, as already noticed, be available beyond the duration of 
the lord's interest in the manor. If therefore the lord, en- 
titled for years or for life only, grant to a copyhold tenant 
a license to demise, the term created by such license will 
cease to exist on the determination, of the lord's in- 
terest. (3) 

The lord cannot, it is said, enable his copyholder to de- 
mise for life, though a custom be alleged of his ability so 
to do. Neither can the steward virtute officii grant a 
license to demise. (4) 



4. Of the Lord's interest in the Commons and Copy- 
hold Lands : herein of his power to Enclose, to 
grant Portions of Common, to dig Pits, to fell 
Trees, and to open and work Mines. 

The lord, as owner of the soil, has primd facie a right Rigbts of lord 
to phint trees on the wastes of a manor, to turn rabbits ^" "°"^'"°"^ 
thereon, to stock the common, and to deriye every benefit 
from the soil not inconsistent with the rights of the 
commoners ; and, as it seems, to approve portions of the 
common, provided he leave sufficiency of common of 
pasture, for all the cattle entitled to feed thereon, which it 



(1) Watk. Cop. 366, [3rd ed.] 

(2) Co. Cop. 8. 51. 1 Watk. Cop. 3Q4. 2 lb. 94, [4th ed.] 

(3) 2 Watk. Cop. 89, [4th ed.] 

(4) Ibid, 90, 93. 
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is incumbent on him and his grantee to shew^ when the 
right is questioned. (I) 

By the statute of Merton^ SO H. 3^ c. 4f, not only the 
lord, but any person seised in fee of any part of the waste, 
may, without a custom, approve portions of the waste, 
provided a sufficiency of common be left for the tenants : 
but approvements under that statute must be of free- 
holds. (2) 

The lord may by usage be warranted, with the consent 
of the homage, in granting out portions of the waste for 
building purposes, to the curtailment of the rights of 
common. (3) He may also be justified by custom in digging 
clay pits, and carrying away the clay, though there be not 
sufficient herbage left for the commoners, as such a right 
will be presumed to have been reserved when the common 
was granted out ; (4) and in enclosing parcels of the 
waste, though as against common of turbary, leaving a 
sufficiency of common. (5) 
Void ciutoms. But a custom for the lord to enclose the waste without 
restriction is inconsistent with an existing right of common, 
and cannot, therefore, be supported, as it would enable 
him to annihilate the right altogether. (6) And a custom 
for the lord and his tenants sinking coal pits in freehold 
lands, to lay the earth, stones, &c., coming out of the pits 
on the lands of customary tenants near to such pits, has 
been held void. (7) 

In the absence of a custom authorizing the tenant to 
cut timber, the same belongs to the lord, leaving sufficient 
for repairs. But the lord will not, in the absence of 



Timber. 



(1) Cooper Y. Marshall, 1 Burr. 259. Sadgrove v. Kirby, 6 T. K.483. 
7 Bar. & Cress. 363, 369, 370. 

(2) Glover V. Lane, T. R. 445. 7 Bar. & Cress. 375. 

(3) Folkard v. Hemmett, 5 T. R. 417, n. 

(4) Bateson v. Green, 5 T. R. 411. 
(53 Arlett v. Ellis, 7 Bar. & Cress. 346. 

(6) Badger v. Ford, 3 Bar. & Aid. 153. 7 Bar. & Cress. 365, 372. 

(7) Wilkes v. Broadbent, 1 Wils. 63. 
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cuitom, be juBtified in felling trees without the copyholder's 
consent; (I) nor in opening and working mines and veins 
of coal under the copyhold lands. (2) 

It is observahle that mines are part of the demesnes of Mme> part of 
a manor, and not distinct from the right to the soil. (3) fcm»nw. 

The customs of different manors with respect to timher Vahety of cu>- 
growing on copyhold lands vary exceedingly, sometimes "°" utotim- 
giving the timher to the lord, sometimes to the tenant. (4) 

(1) Whitecbarch v. Holwoithy, 4 Maule & S«lw. 340. 19 Ves. 313. 
GUb. Ten. 327. 

(2> Boome v. Tajlor, 10 Eait, 189. 17 V«. 2B2, 19 Vet 214. 6 Tin. 
Ab. 228, pi. 13. 

(3) 2 T. R. 70S. 

(4) 4 Vefc 703. 
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CHAPTER III. 



CONCERNING THE STEWARD. 



Poweis of 
steward. 



Bisability of 
steward. 



Custom as to 
surrenders. 



Of his power to make GrantSy take Surrenders, and 
grant Admittances ; and as to his Fees. 

The steward of a manor has very extensive powers vested 
in hiniy and may execute all ministerial acts. He may 
take surrenders, though out of the manor, and admit out 
of court, though not out of the manor : but he cannot, in 
his mere character of steward, admit or make grants out 
of the manor, though the lord may by deed authorize him 
so to do. (1) 

Though the steward be an infant, or non compos, an 
idiot, lunatic, or outlaw, yet what things soever he per- 
formeth as incident to his office, can never be avoided for 
any such disabiUty. {2) 

A steward is usually appointed during the lord's plea- 
sure ; but if the office be granted to one for life, such 
grant will be good. (3) A steward may also be retained 
by parol. (4) 

A custom that the steward or his deputy shall have the 
sole right of preparing all copyhold surrenders within 



(1) Melwich's case, 4 Co. Rep. 26 b. 1 Watk. Cop. 315, [4th ed.] Doe 
V. Whitaker,5 Bar. & Adol. 409. 

(2) Co. Cop. 8. 46. 

(3) Bartlett v. Downes, 3 Bar. & Cress. 616. Co. Litt. 233 b. 

(4) 2 Watk. Cop. 17, [4lh ed.] 
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the manor^ has beeti held good^ the custom being advan- 
tageous to the tenant^ as the steward is bound to prepare 
the surrender for a fixed sum. (1) 

On the admission of a tenant to several copyholds, the steward's feet. 
steward is entitled to be paid according to a quantum 
meruit^ unless certain fees are proved to be due by the 
custom of the particular manor. (2) From the case of 
Garland v. Jekyll, (3) which decided against a continued 
multiplication of heriots, on the re-union of several estates 
in one entire tenement, it would seem that the steward, 
whose fees had been multiplied by the creation of several 
estates in one tenement, would be reduced to single fees 
on a re-union of those estates. 

By the 48 G. 3, c. 149, s. 34, the steward, previously Fees on sur- 
to accepting a surrender, or granting or making an admit- '®'»^«"» &c. 
tance, voluntary grant, or license to demise in court, may 
insist on payment of his fees for the same, and for the copy 
of court roll to be made out thereof, together with the 
stamp duty payable on such copy. 

An under-steward, though he may take a surrender out Under-iteward. 
of court, cannot, it is said, admit out of court, without 
special authority or custom. (4) 

(!) Bex V. Rigge, 2 Bar. & Aid. 550. 

(2) Everest v. Glyn, 6 Taunt. 425. 

(3) 2 Bing. 293. 

(4) Co. Cop. 8. 46. 
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CHAPTER IV. 



CONCERNING THE TENANT. 



Sect. I. — 1. Of the Tenant's Interest in the Copy- 
hold Landsy and the Extinguishment and For- 
feiture of the Tenure: herein as to various Acts 
of Forfeiture y and the consequences thereof; as 
to the Forfeiture and Escheat of Legal and 
Equitable Estates ; and of the statute 4^5 
W. 4, c. 23, respecting the Escheat and For- 
feiture of Real and Personal Property. 

Extingubh- xp a copy holder in fee by any act relinquish his tenancy 
hold interest into the lord's hands^ the copyhold interest will be extin- 
guished ; but the demisable property not being lost, the 
lord may afterwards grant out the land as copyhold. And 
if a tenant purchase the manor, the tenancy will be extin- 
guished, though the copyhold may beregranted. (1) 

The acceptance of a common law lease for years by a 
copyholder, or the acquisition by him of the freehold interest 
in the particular copyhold, will operate as an absolute 
extinguishment of the copyhold interest. {2) 

Though a copyholder be in the estimation of the law 
but tenant at will to the lord, yet so long as he observes 

(1)4 Co. Rep. 31 b. Supp. to Cop. s. 8. 

(2) 4 Co, Rep. 31a. 2 Co. Rep. 17 a. Supp. to Cop. s. 2. 1 Watk. Cop. 
423, [4th ed.] 
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the customs, and performs the services of the manor of 
which his lands are held, his estate is as permanently 
established as that of a freeholder ; hut there are many 
acts, the commission or omission of which will cause the 
copyhold to become forfeited to the lord. 

The creation of any common law interest for years, F6rfeiturc. 
beyond the period of a year, unless with the lord's license, 
or supported by custom, will create a forfeiture. But 
such an interest, being good against all persons except the 
lord, is voidable only, and not void, and, therefore, is a 
forfeiture at election only, and may be waved. (1) 

If the tenant enfeoff another, and give livery of 
seisin, a forfeiture will be incurred. (2) Yet a surrender to Surrender no 
another for a larger estate than the surrenderor has, will **' *' ^®* 
be no cause of forfeiture. (3) Neither will an agreement for 
a lease not operating as an actual lease, be any cause of 
forfeiture. (4) 

Conviction for felony will not constitute an act of for- Felony. 
feiture without a special custom; but if there be judgment 
of attainder, there will be a forfeiture. (5) Attainder. 

The felling of trees, and digging of mines and pits Felling of trees, 
when not warranted by the custom, the ploughing up of ^^* 
meadow land, and pulling down of houses, and omitting 
to repair, will among other acts amount to a forfeiture of 
the estate. (6) 

But a mortgagee in possession of copyholds may pull Mortgagee, 
down ruinous houses, and build better ones, without being 
guilty of waste: (7) for to constitute waste, the act done 
must be injurious to the inheritance, either by' diminishing 

(1) 2 Walk. Cop. 30, [4th ed.] . 

(2) 4 Co. Rep. 27 a. 1 Watk. Cop. 389, [4th ed.] 

(3) 4 Co. Rep, 23 a. 

(4) GUb. Ten. 233. 

(5) Rex V. WUles, 3 Bar. & Aid. 510. 1 Watk. Cop. 417, [4th ed.] 

(6) Co. Litt. 63 a. 

(7) 4 Ves. 480. 
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Neglect to 
attend court, 
&c. 



Forfeiture by 
tenant for life. 



Forfeiture ab- 
solute and at 
election. 



the value of the estate^ by hicreasing the burthen upon it, 
or by impairing the evidence of title. (1) 

So the copyholder's neglecting to attend the lord's court, 
his refusing to be sworn on the homage, or to pay the 
customary fine or rent, will be acts of forfeiture. (2) 

But the non-performance of suit will be no cause of 
forfeiture, unless the copyholder be j^^r^ona/^y summoned; 
yet if being sworn on the homage he wilfully refuse to 
present, he will incur a forfeiture. (3) 

Should A., tenant for life of copyhold property, with 
remainder to B., commit a forfeiture of his estate, the 
interest of B. will receive no prejudice. If A.'s estate 
were limited to him during his natural life, the lord will 
become entitled for the remainder of that period: if it 
were limited during his life generally, or if B/s estate were 
limited to commence on the forfeiture or determination of 
A.'s estate, then B^ will become entitled immediately on 
the forfeiture of A. : but in either of the last mentioned 
cases the lord would be entitled to enter and bring eject- 
ment. (4) 

It is to be observed, that a remainder man or rever- 
sioner is in the seisin or tenancy so as to be capable of 
committing a forfeiture. (5) 

Of forfeitures, some are absolute, and extinguish the 
copyhold interest ; while others are forfeitures at election 
only, and capable, therefore, of being waved. (6) 

When the forfeiture is absolute, the succeeding lord 
may avail himself of the same ; when it is not absolute, 
but at election only, and no advantage is taken thereof by 



(1) Doe V. Earl of Burlington, K. B. T. & M. T. 1833. 

(2) Gilb. Ten. 229. 1 Walk. Cop. 396, et seq. [4th ed.] 

(3) 2 Watk. Cop. 396, [4th ed.] Co. Cop. s. 67. 

(4) Doe V. Clements, 2 Maule & Selw. 68. Co. Cop. s. 59. 
Cop. 412, [4th ed.] 

(5) 1 Watk. Cop. 409, [4th ed.] 

(6) 1 Watk. Cop. 420, [4th ed.] 
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the lord pro tempore^i the succeeding lord can take no 
advantage of such forfeiture. (1) 

But in those cases in which the act of forfeiture may be 
waved^ some act must be done by the lord to revest the 
estate in him. (S) 

The grantee of the freehold interest in acopyhold^ may Grantee of 
also take advantage of a forfeiture of the copyhold copyhold, 
interest. (3) 

A person having an equity only ^ as a cestui que trust, or an No forfeHure of 
unadmitted surrenderee, cannot commit a forfeiture, he ^^ 
not being tenant to the lord; Accordingly, it has been de- 
cided, that the lord can make no claim, by reason of an es- 
cheat of the equitable estate, since he only takes propter 
defectum teiientis. (4) 

But if a copyhold tenant was trustee for another, and Heir of trustee, 
died, and the cestui que trust died without heirs, the heir of 
the trustee had no equity to compel the lord to admit 
him. (5) 

And it was settled by the case of Burgess v. Wheate^iS) Death of tmt- 
that a cestui que trust had no title as against the lord i^^^ 
claiming by escheat upon the death of a trustee without 
an heir. 

Accordingly, in the recent case of Attorney General v. 
DukeqfLeedsy(7) where A. having borrowed £1150 from 
B., made an absolute surrender of a copyhold estate to B. 
in fee, who was thereupon admitted tenant, and afterwards 
died without an heir; the lord was held entitled to the 
copyhold estate. 

The surrenderor of a copyhold being tenant for all Forfeiture by 
purposes of service until the admission of the surrenderee, ™®'*8*Ko»'« 
the latter before admittance might, previously to the statute 

(1) 3 T. R. 173. Doe v. Trueman, 1 Bar. & Adol. 744. 1 Watk. Cop. 
414, [4th ed.] Co. Cop. s. 60. 

(2) Doe Y. Evaiu, 5 Bar. & Cress. 584. 

(3) 1 Watk. Cop. 413, [4th ed.] 

(4) Henchman v. Attorney General, 2 Sim. & Stu. 498. 

(5) Williams v. Lord Lonsdale, 3 Ves. 752. 

(6) 1 W. Bl. 123. 

(7) 2 Mylne & Keen, 343. 
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about to be noticed, have been seriously prejudiced by the 
act of the former : so that in a recent case, where a copyholder, 
having surrendered by way of mortgage, was convicted of 
felony before the admission of the surrenderee, and by 
the custom of the manor a conviction for felony occasioned 
a forfeiture, the estate was held to be forfeited, and 
the surrenderee not entitled to be admitted. (1) In 
the case of copyholds and customary freeholds, where 
the title depends on admission, the lord taking by 
escheat, was not subject to the charges and incumbrances 
or alienation of the tenant, unless by act of admission he 
expressly assented to them. (2) 
Statute respect- The recent statute of 4 & 5 W. 4, c. 23, which applies 
foSSureT* ^ *^ ^^^^ ^^ every tenure, has enacted, (sec. 1 1) that where 

a person seised of land upon any trust, or by way of 
mortgage, dies without an heir, it shall be lawful for the 
Court of Chancery to appoint a person to convey such 
land in manner provided by 11 G. 4, and 1 W. 4, c. 60, 
s. 8, in case such trustee had left an heir, and it was not 
known who such heir was. 

The 3rd section enacts, that no. land vested in any per- 
son upon any trust or by way of mortgage, or any profits 
thereof, shall escheat or be forfeited to the crown, lord of 
a manor, or other person, by reason of the attainder or 
conviction for any offence of such mortgagee or trustee, 
but shall remain in such trustee or mortgagee, or sur- 
vive to his co-trustee, or descend or vest in his repre- 
sentative, as if no such attainder or conviction had taken 
place. 

The 4th section extends the act to the case of a trustee 
having some beneficial estate or interest in the same sub- 
ject, or some duty to perform, and to implied trusts : but 
the 5th section provides that the act shall not prevent the 
escheat or forfeiture of any land, &c., vested in such 
trustee or mortgagee, so far as relates to any beneficial 
interest he may have. 

(1) Rex V. Mildmay, 5 Bar. & Adol. 254. 

(2) Vide 2 Mylne & Keen, 100. 
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The 6th section has a retrospective operation with 
respect to property escheated or forfeited by any trustee^ 
at the time of the passing of the act, (June, 1834). 



2. Of the Tenant's interest in the Wastes of the Manor y 
his right to fell Trees, to open and work Mines, 
to dig Sand, Sfc., and as to common of estovers. 

Copyholders are not entitled to right of common on the Right of com- 
wastes of the manor, except under the sanction of a special ™^°' 
custom. (1) 

A copyholder will not, in the absence of custom, be jus- 
tified, without the license of the lord, in felling trees Trees, &c. 
growing on the copyhold property, (2) nor in opening and 
working mines under the copyhold lands : (3) though a 
copyholder of inheritance, or for life with power to renew 
or nominate his successor, may by custom be warranted 
in felling trees, and opening mines without the lord's con« 
currence ; and a copyholder of inheritance, so warranted, 
may (communicate his power to his own surrenderee for 
life or years. (4) But a custom for a copyholder for life 
to commit waste would not be good. (5) 

The relative rights of the lord and tenants are some- 
times ascertained by agreement. (6) It seems also that 
copyholders of fenny and marshy lands may by custom 
be authorized to dig up the lord's soil for turf. (7) 

It has been thought, that a right claimed by the tenants Gravel, &c. 
of a manor to dig and carry away gravel, sand, and soil 



(1) 6 Co. Rep. 60 b. 

(2) Whitechurch v. Holworthy, 4 Maule & Selw. 340. 19 Ves. 213. 

(3) 1 P. Wins. 206. Bourne v. Taylor, supra. 17 Ves. 282. 19 Vea. 214. 
Gilb. Ten. 327. 

(4) M ardiner v. Elliot, 2 T. R. 746. Denn v. Johnson, 10 East, 266. 

(5) 2 Ves. Sen. 303. Gilb. Ten. 237. 

(6) Blackett v. Lowes, 2 Maule & Sel. 494. 

(7) Dean and Chapter of Ely v. Warren, 2 Atk. 189. 

D- 
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Estoven. 



Inclosnre of 
common. 



from the wastes, to be expended on the copyhold tene- 
mentSy could not be supported as a reasonable custom, 
but that to render it such, the right must be confined to 
necessary consumption and repairs upon the ancient copy- 
holds of the manor. (1) 

Copyholders are said to be' entitled of common right to 
estovers, that is, to a sufficiency of wood for repairing the 
house and fences, and for the making and repairing of 
implements of husbandry. But the taking of such 
estovers may be modified by custom^ as that it shall be by 
the assignment of the lord or his bailiff; (2) and a copy- 
holder may by custom be entitled to have common of 
estovers in the lord's wood, parcel of the manor whereof 
the copyhold is held. (3) 

It has been laid down, that when a fence is erected on 
a common, inclosing and separating parts of the common 
from the residue, and thereby interfering with the rights 
of the commoners, the latter are entitled to consider the 
whole of the fence as a nuisance, and to remove it ac- 
cordingly. (4) 



] 



Fealty and 
suit of court. 



3 Of Services and Rents : herein of Amercements; 
1 of Services rendered by Joint Tenants^ Copar- 

ceners, and Tenants in Common; of Quit Rents ^ 
and the recent Statute of Limitations. 

Fealty and suit of court are services usually rendered 
by the copyhold tenants of a manor to the lord, homage 
not being applicable to copyholders. (5) 

Of fealty but little is heard at the present day, and it 
has long been the practice to dispense with it, by entering 



(1) Scriv. Cop. 620. Peppin v. Shakespear, 6 T. R. 748. 
WilleB, 7 East, 121. 

(2) 13 Co. Rep. 68. 

(3) 4 Co. Rep. 31 b, 32 a. 

(4) 7 Bar. & Cre«8. 362. 
(6) Co. Cop. 8. 20. 
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the same on the Court Rolls as respited: (1) but every 
copyholder is bound to attend the lord's courts and such 
attendance may be enforced by amercement, and also by 
distress. 

An amercement is a sum of money imposed on the Amercement. 
tenant by the steward, by the oath and presentment of 
the homage, for default of' doing suit, or for other mis- 
demeanors punishable by the Court Baron, and is incident 
to that court, fines not being incident to a Court Baron, 
but to a Court of Record only ; and for amercements the 
lord may distrain, or bring an action of debt. (2) 

From joint tenants and coparceners one suit only is due. Suit from 
they being but as one tenant; but tenants in common J^^^t tenante, 
must do several services and suits. (3) 

Small annual sums are frequently payable by the tenants Quit rents, 
to the lord under the denomination of quit rents, recover- 
able by distress. 

Before the statute of 3 & 4 W. 4, c. 27* the limitation Limitation as to 
applicable to the recovery of customary rents under the c^tomw^ 
32 H. 8, c. 2, was fifty years. (4) The second section of rents, &c. 
the recent statute has enacted, that no rent (which ex- 
tends to all services and suits for which a distress may 
be made, and periodical sums of money), shall be recovered 
but within twenty years from the right accruing, with an 
allowance for disabilities : and the forty-second section has 
enacted, that no arrears of rent shall be recovered but 
within six years from the same becoming due. 

(1) 1 Watk. Cop. 325, [4th ed.] 

(2) Co. Cop, 8.26,31. 

(3) 6 East, 484. 2 Watk. Cop. 136, [4th ed.] 

(4) Collins ▼.Goodall, 2 Vera. 235. Eldridge v. Knott, Cowp. 214. 10 Ves. 
467. 
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4. OfHeriots: herein of Heriots payable on the death 
of Joint Tenants i Coparceners^ and Tenants in 
Common; of the Increase and Reduction of He- 
riots; of the Recovery of Heriots^ and the 
Statute of Limitations applicable thereto ; and 
of the Enactment in the recent Statute of Wills 
respecting the Payment of a Heriot, ^c. by a 
Devisee^ where the custom did not admit of the 
property being devised. 

Heriot. A heriot is a live or dead chattel, or money payment, 

rendered or paid to the lord on the death of the tenant. 
In some manors it consists of the best beast the tenant 
died possessed of, in others of the best dead good, and 
in others of a money payment ; and it is subject to further 
modifications, as the customs of different manors vary, 
.but is not of very frequent occurrence. 

Of two kinds. Heriots are of two kinds, heriot-custom, and heriot- 

service, the former subsisting by virtue of an immemorial 
usage, and being paid as well on an estate for life and 
years, as an estate of inheritance ; the latter subsisting by 
express reservation or prescription, and being seldom re- 
served upon any less estate than an estate of inheritance. (1) 

Heriot on alien. By the custom of some manors, a heriot becomes due, 

***°°' not only on the tenant's death, but also on his alienation, 

or on alienation only. (2) 

Heriot in case Where there are joint tenants of a copyhold, no heriot 

o 3ointtenants. j^ payable until the death of the survivor, they together 

making but one tenant to the lord : such is also the case 

Coparceners, with respect to coparceners, they also constituting but one 
tenant, though there be no survivorship: but as tenants in 

Tenants in • common have several estates of an entire tenement, a 

common. 

(1) Co. Cop. s. 24. 

(2) 1 Watk. Cop. 117, [4th ed.] 
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heriot is payable on the deatlji of each of them. (1) When Diminution of 
however these several estates re-unite in one person, the ®™*** 
heriots which were payable whilst the estates were divided 
will cease to be payable after the estates are so re-united, 
and the tenement will be subject to one heriot only. (2) 

So if part of a tenement subject to a heriot be aliened, 
the same will become liable to a heriot; but several heriots 
will not continue payable after a re-union of the parts in 
the same owner. 

On the death of a widow entitled to free-bench, and a Heriot on death 
husband entitled to curtesy, a heriot becomes due to the ^^^^*^ 
lord, they both holding immediately of him, and conse- curtesy. 
quently there is a change of tenancy. (3) 

A heriot is also due on the death of a reversioner, he Of reversioner. 
being in the seisin, though not in the actual possession. (4) 

Heriot-custom is recoverable by seisure or action. Remedies, 
heriot-service by seisure, action, or distress ; (5) and heriots Limitations. 
are subject to the above statute of limitations, 3 &4 W.4, 
c. 27, being comprised under the word ** rent." 

When before the recent statute of wills, 1 Victw c. 26, Heriots, &c. 
the custom did not admit of the legal estate in copyhold Payable by de- 

. . I .,, 1 r»/si_ • ^ ^® under re- 

property being disposed of by will, the fifth section pro- cent statute of 
vides that the same fine, heriot, dues, duties, and services ^' 
shall be paid and rendered by the devisee, as would have 
been due from the customary heir in case of a descent. 

(1) 2 Watk. Cop. Ill, [4th ed.] Attree v. Scutt. 6 East, 481. 

(2) Garland v.Jekyll, 2 Bing. 273. Hollowayv.Berkeley,6Bar.&Cre«s.2. 

(3) 2 Watk. Cop. 114, [4th ed.] 

(4) 2 Watk. Cop. 113, [4th ed.] 

(5) Co. Cop. s. 31, 2 Watk. Cop. 128, [4th ed.] 
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Sect. II. — Op Grants and Surrenders. 

1. Of the Assurance by Grant and Surrender: herein 
as to Surrender by Attorney^ and of the rules of 
construction applicable to, and the interests 
created by a Surrender. 



Copyholds for 
lives and of 
inheritance. 

Grant. 



Surrender. 



Custom as to 
tenant for life. 



Surrender. 



Seisin. 



As already observed, copyholds are held of some ma- 
nors for lives only, of others they are held for estates of 
inheritance ; the former pass by grant, or by surrender 
to and re-grant by the lord, the grantee taking imme- 
diately from the lord ; while the latter pass by surrender 
and admittance, the lord being only the medium of as- 
surance, and the tenant on admittance being technically 
said to be in, not by the lord, as in the former case, but 
by the surrenderor; though an admittance on a surrender 
may be pleaded as'an immediate grant from the lord.(l) 

It appears that in most, if not in all manors in which 
the copyhold tenant holds for his own life^ there exists a 
custom enabling him to transfer his interest during his 
own life to another ; and that in many manors the tenant 
has by custom a right to nominate his successor. (2) 

The customary medium for the transfer of copyhold 
property from one tenant to another, or from a tenant to 
a stranger, for an interest either in possession, remainder, 
or reversion, is a surrender, by which the property is 
surrendered into the hands of the lord, to the use of the 
person intended to take. It is usually accompanied by 
the delivery of some article, as a rod, &c., by the sur- 
renderor to the steward or person taking the surrender in 
the name of seisin. (3) 



(1) 4 Co. Rep. 22 b. 

(2) Gilb. Ten. 266. 

(3) Co. Litt. 61 a. Co. Cop. s.36, 39. 
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In the absence of custom, the surrender must be made How m$ae. 
into the hands of the lord, the steward, or bis deputy ; 
but custom may warrant its being made in other modes, 
as into the hands of two tenants. (1) 

A surrender may be made either in person, or by at- iBpenon oi bj 
tomey, (2) though a surrender by force of a special custom, * ""'' 
or in exercise of a bare authority, cannot be made by 
attorney : (3) but a purchaser is not compellable to accept of 
s surrender by attorney, unless an actual necessity for it 
appear: (4) and a Court of Equity will compel a vendor, 
coming for its aid in a sale, to surrender in person, if it 
can be conveniently done. (5) 

A surrender is said to be subject to the same rules of Rulaof con- 
construction as a common law assurance; (6) and the better ""'^"^ 
opinion would seem to be, that by the words "equally to 
be divided" in a surrender, a tenancy in common will be 
created. (7) And though, at the time of the surrender, 
the surrenderee be not in etse, or not capable of a sur- 
render, yet if he be in esse, and capable at the dme of ad- 
mittance, it is Bu£Scient. (8) Contingent remainders may coDthiMiit re- 
be limited by a surrender, and limitations created by it muuden. 
may be susceptible of the application of the rule in Shel- shtiUy'mtat. 
iey't case ; and though words of limitation are necessary 
to create an estate of longer duration than for life, yet 
custom will authorize the creation of an estate of inheri- 
tance by words, which would not have that effect in a 
common law assurance. (9) 

(1) Co,l4tt.59a. 1 Walk. Cop. 103, [4lh ed.] 

(2) Snpp. to Cop. B. 3. 

(3) Co. Cop. B, 34. 

(4) MitcbelT.Neale,3Ve>.SeD.679. 

(5) No«l y, WeatDD, 6 Mad. SO. 

<6) 1 P. Wma. 77. Wright v. Kemp, 3 T. R, 470. Co. Cop. ». 49, 

(7) 2Ve>. Sen.357. 1 Walk. Cop. U8. [4lh ed.], and n. 

(8) Co. Cop. s. 35. 

(9) 4 Co. Rep. 29 b. 1 W»ik. Cop. 134, [4th ed.] 
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2. Of the Surrenderor : herein of the, interest of the 
Surrenderor; of the effect of a Surrender; of 
Surrender by unadmitted Heir^ by Joint Tenant^ 
by Infant 9 by Husband and Wife entitled in ' 
her right y by Feme Covert alone ^ by Tenant in 
tail, by Husband to use of Wife, and by Feme 
Covert not being Tenant in tail. 



Interest of sur- 
renderor. 



Contingent in- 
terest. 

Surrender no 
estoppel. 



Admittance of 
surrenderee. 



Estate by pur- 
chase under 
3 & 4 W. 4, 
c. 106. 



Surrenderee 
before admit- 
tance. 



•To the effectual operation of a surrender, it is essential 
that the surrenderor have a vested interest eitiber in pos- 
session, remainder, or reversion, or in other words, that 
he be in the seisin, for the surrender of a contingent in- 
terest or an expectancy passes nothing, neither does it 
operate as an estoppel. (1) 

A surrenderor does not by the bare act of surrender 
divest himself of the legal estate in the copyhold, but the 
same remains in him until the admittance of the sur* 
renderee : (2) and if on a surrender all the interest of the 
copyholder is not disposed of, the residue remains in him 
as part of his old estate. (3) 

It is observable however, that the third section of the 
recent statute for the amendment of the law of inheritance 
has enacted, that when any land shall be limited by any as- 
surance executed after 31st December, 1833, to the 
person or to the heirs of the person who shall thereby 
have conveyed the same land, such person shall be con- 
sidered to have acquired the same as a purchaser by vir- 
tue of such assurance, and shall not be considered to be 
entitled thereto as his former estate or part thereof. 

A surrenderee cannot surrender before admittance, 

(1)1 Ves. Sen. 230. Goodtitle v. Morse, 3 T. R. 366. Doe v. Tomkins, 
11 East, 185. 1 Watk. Cop. 265, [4th ed.] 

(2) Rex ▼. Mildmay, 6 Bar. & Adol. 254. 

(3) Thrustout v. Cunningham, 2 W. Bl. 1046. Fearne's Cont. Rem. 68. 
Roe V. Griffite, 4 Burr. 1960. Watk. Desc. 259. 
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having no legal estate, (I) though he may deal with his 

equitable interest before admittance by contract or wiIl.(S) 

But the heir of. a copyholder may both surrender and de- Copyhold heir. 

vise before admittance, he having a good title against all 

persons except the lord. (3) 

Where there are joint tenants of a copyhold, the ten- Severance of 
ancy will be severed by the surrender of one of them; and ^°"* ^^^y* 
before the statute, 55 G. 3, c. 192, dispensing with a sur* 556.3, c. 192. 
render to will, it would have been severed by such a sur- 
render, and a devise in pursuance thereof. (4) And there ' 
are grounds for contending, that a devise after the statute, 
and before the repeal thereof, would have the same ef- 
fect. (5) 

Though a joint tenancy of the legal estate in copyholds Joint tenancy 
can be severed only by surrender, yet a joint tenancy of the ^j^^^^* *^' 
equitable interest therein may be severed by deed. (6) And Mode of effect- 
the mode of effecting a partition of copyholds is, for the ^^ partition. 
joint tenants, coparceners, or tenants in common, to sur- 
render to the lord to the use of the several parties in* cer* 
tain specified allotments agreed upon. (7) 

To the validity of a surrender, it is [requisite that the Validity of iBur« 
surrenderor be of age, and under no legal incapacity ; for ^^^^^^' 
whosoever is incapable of conveying land at the common 
law, cannot without a special custom surrender copyhold 
property; but the surrender of an infant may be supported surrender of ia- 
by custom : (8) thus, by the custom of the manor of Pan- ^^nt. 
nington, an infant of the age of twelve years may sur- 
render : (9) but although a surrender is not binding on the 

(1) Doe V. Tofield, 1 1 East, 246. 

(2) Davie v. Beversham, 3 Ch. Rep. 2. 

(3) Co. Cop. s. 41. Supp. to Cop. s. 5. Right v. Banks, 3 Bar. & Adol. 
664. King v. Turner, 1 Mylne & Keen, 456. 

(4) Gale v. Gale, 2 Cox's C. C. 136. 

(5) Vide'mfrdL, s. V. 

(6) Rogers v. Downes, 9 Mod. 293. 

(7) 2 Watk. Cop. 162, [4th ed.] n. 
* (8) Co. Cop. s. 34. 

(9) 2 Watk. Cop. 403, [3rd ed.] 
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infant in the absence of custom^ yet if for his benefit, it is 
voidable only on his coming of age, and not absolutely void, 
and may be either avoided or affirmed at that period. (1) 

An in&nt, it may be observed, cannot execute a power 
where his interest is concerned^ but he may execute a 
power simply collateral, and where he is a mere instrument 
or conduit pipe. (2) 

The 1 W. 4, c. 60, which applies to land of every 
tenure, gives certain powers over estates vested in infant 
trustees and mortgagees. 

When husband and wife are entitled to copyhold pro- 
perty in her right, the surrender must be made by both, 
she being separately examined as to her consent by the 
lord, the steward, or his deputy ; and a custom for the 
wife to dispose of the property without her husband's con- 
sent, or without her private examination, could not be sup- 
ported. (3) But a surrender by a wife alone, with her 
husband's consent, would be good, if supported by custom; 
and without a custom, if made in her husband's presence, 
and with his assent, testified by his immediate admittance 
under it, she having been first separately examined: (4) 
and a wife living apart from her husband, and by his 
covenant in a deed of separation authorized to dispose of 
her estate, may alone surrender without a special cus- 
tom. (5) It is observable, however, that in the case last 
referred to the wife surrendered as a feme sole. 

No greater estate can be passed by a surrender than 
the person surrendering is entitled to, as a surrender can- 
not operate wrongfully. (6) 

If a tenant in tail, or a husband seised in right of 
his wife of freehold lands, convey them by feoffment. 



(1)3 Burr. 1806. Co. Litt. 61 b, n. (3) 

(2) 3 Atk. 710. Sug. Pow. 213, [6th ed*] 

(3) Stevens v. Tyrell, 2 Wils. 1 . Amb. 629. 

(4) Scamon ▼. Maw, 3 Bing. 378. 

(5) Compton v. Collinson, 2 Bro. C. C. 377. 1 H. Bl, 334. 

(6) 1 Watk. Cop. 123, [4th ed.] 
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they are said to be discontinued ; and so the case would 
have been if, before the recent act for the abolition of fines 
and recoveries, they had been conveyed by either of those 
modes of assurance. But a surrender by the husband Sarrender no 
alone of copyhold lands, whereof he and his wife are on*>n«ance- 
seised in her right, or by a tenant in tail, where the cus- 
tom warrants the creation of that estate, does not operate 
as a discontinuance, though the latter surrender might 
bar the entail. 

A husband cannot by a conveyance operating solely at 
common law grant freehold lands immediately to his wife ; 
but he may surrender copyhold lands to her use, as she Surrender to 
takes through the medium of the lord. (I) And if there ^««f ^fe. 
be a surrender by husband and wife to such uses as she 
shall by will appoint, she may execute the power in her Ezecation of 
husband's lifetime. (2) ^''^' ^^ '^^*- 

It seems doubtful, however, whether husband and wife can 
surrender her copyhold estate to the use of her will, she 
being, technically speaking, incapable of making a will. (3) 
But the lord cannot grant to his own wife, they being in Lord cannot 
the estimation of law but one person. (4) 8^^* ^ ^^^* 

The recent act for the abolition of fines and recove- Disposition of 
ries (5) does not extend to the copyholds of a married ^a/r^^ wo^^ 
woman, the estate being an estate at law^ where the man* 
objects to be efiected by the 77th section could, before the 
passing of the act, have been efiected by the wife in con- 
currence with her husband by surrender. With this ex- 
ception, the above section authorizes a married woman 
in every case, except that of being tenant in tail^ by deed 
to dispose of lands of any tenure, and money subject to 
be invested in the purchase of lands, and also to dispose 
of, release, surrender, or extinguish any estate which she 

(1)4 Co. Rep. 29 b. Gilb. Ten. 220. 

(2) Driver v. Thompson, 4 Taunt. 294. Sug. Pow. 156. 

(^3) Sug. Pow. 185, [6th ed.] 1 Walk. Cop. 90, [4th ed.] 

(4) 2 Wils. 254. 

(5) 3 & 4 W. 4, c. 74. 
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alone> or she. and her husband in her right, may have in 
any lands of any tenure, or in any such money as afore- 
saidy and also to release or extinguish any power vested 
in or Umite4 or reserved to her in regard to any lands of 
any tenure, or any such money as aforesaid, or in regard 
to any estate in any lands of any tenure, or in any such 
money as aforesaid, as fully and effectually as if she were 
dkfeme sole, the husband concurring in the de^d, and the 
same being acknowledged by her as directed by the act, 
and she being separately examined by the person taking 
the surrender. . 



3, Of the subject of Grant and Surrender • 

Subject of That which may be granted by copy of Court Roll, may 

Snder*"^ *•*'" be the subject of surrender. Now not only land, but 

whatever concerneth lands or tenements, and lieth in 
tenure, may be granted by copy of Court Roll, as common 
appendant, though not in gross, underwood, and the 
herbage or vesture of land. So a fair or market ap- 
pendant, a piscary, and tithes when parcel of a manor, may 
be granted by copy. (1) 

There may also exist a copyhold interest in the prima 
tonsura, or forecrop of land in one person, and every 
other benefit derivable from the land in another. (2) 

(1) Co. Litt. 58 b. Co. Cop. s. 42. Supp. to Cop. s. 17. Gilb.Ten.332. 
Musgrave v. Cave, Willes, 324. 1 Watk. Cop. 40, et seq. [4th ed.] 

(2) Stammers v. Dixon, 7 East, 200» 
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4. 0/ the Interest created by Surrender. 

(L) Of conditional Fees and Estates tail, of the 
modes of barring Estates tail, both Legal and 
Equitable, and of the Merger of Equitable 
Estates tail. 

A grant or surrender to one and the heirs of his body, Conditional 
without any further limitation, does not in the absence of ^^' 
custom create an estate tail, but a fee conditional only at 
common law, copyholds not being within the statute de 
donis:0) and to prove that a limitation to one and the 
heirs of his body will create an estate tail, it must be shewn Estate uil. 
either that the custom authorizes such a limitation and a 
remainder to be grafted thereon, or that it authorizes the 
tenant to alien before issue bom. {2)^ Where a conditional 
fee only is created, the tenant is unable to alien before 
issue born ; but after that event, he has the same power 
over the property, as if he had the customary fee. (3) And 
where the legal estate cannot be limited in tail, the trust 
estate cannot be so Umited. (4) 

Before the recent act for the aboUtion of fines and Former modes 
recoveries, the modes of barring estates tail varied accord- ®^ i>wring ea- 

, tates tail. 

ing to the customs of the different manors. In some 

they were barred by forfeiture to, ai^d regrant from the 

lord, in others by surrender or recovery, and in others 

by surrender only; and where no particulai; mode was 

prescribed by the custom, they were said to be barrable 

by surrender only. (5) And where a person was entitled Equitable in- 
terest in tail. 

(1) 13Ed.l. c, 1. 

(2) Vide Gilb. Ten. 165. Co. Litt. 60 b. Co. Cop. s. 47. Supp. to Cop. 
S.21. 1 Watk. Cop. 214, [4th ed.] 6 T. R. 111. 2 Ves. 601. 

(3) Doe V. Clark, 5 Bar. & Aid. 468. 1 Watk. Cop. 220, [4th ed.] 

(4) 1 Pr. Conv. 153. 1 Watt Cop. 218, [4th ed.] 

(5) 2 Yes. 604. Roe v. Jeffery, 2 Maule & Selw. 92. 1 Watk. Cop. 220, 
234, [4th ed.] 
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to the equitable interest only in tail, it was the prevailing 
opinion that the same form was to be observed in barring 
such interest as would have been necessary had the in- 
terest been legal. (1) 

^^uZuu ^^^ ^^<^™* ^^^ ^^^^^ ^- ^^^^ (^) decided, that a hus- 

torney of hus- band having such an interest in his wife's copyhold lands 

as would enable him to pass them by surrender during their 

joint lives, a recovery of such lands pursuant to a power of 

attorney executed by the husband alone would be good. 

If in a manor wherein the custom admits of entails, A. 

Merger. \^ entitled to an equitable estate tail in a copyhold, and 

the legal customary fee' afterwards descend upon him, 

there will be no merger, by reason of the estates not being 

of the same quality. (3) But if in such case A. accept a 

surrender from the person in whom the legal fee is vested 

for the purpose of barring the entail, there will, it seems, 

be a merger on the ground of intention. (4) 

The customary modes of barring entails in copyhold 
Bar of en- lands were in part superseded by the 3 & 4 W. 4, c. 74, 
3 & 4 w. 4, which provides for the case of copyholders tenants in tail 
c- 74. seised in their own right, or in right of their wives, or 

becoming bankrupt, the estate being either legal or equi- 
table. The enactments of that statute will be more fully 
considered in a future page.(5) 

(2.) Of general and special Occupancy : herein of the 
enactments in the Statute for the Amendment of 
the Laws with respect to WiUs concerning Es- 
tates pur autre vie. 

^ If, before the recent statute for amending the laws with 
Estatespur respect to wiUs, a grant had been made to one for the life 

autre vie, 

(1) Sug. GUb. 58 n. (9). 1 Watk. Cop. 238, [4th ed.] 

(2) 5 Bar. & Adol. 695. 

(3) Merest v. James, 6 Mad. 118. 3 Pr. Conv. 29. 

(4) Grayme v. Grayme, 1 Watk. Cop. 237, 432, [4th ed.J 

(5) Infra, s. 6. 
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* 

of another without word$ of special occupancy, and the 
grantee had died in the lifetime of the cestui que vie, the 
lord would have become immediately entitled, and not the 
executors or administrators of the grantee, (as would have 
been the case had the property been freehold by virtue of 
the 29 C. 2, c. S, s. 12,) since ther^ could be no general 
occupant of copyhold property, the freehold never being 
out of the lord. (1) There might, however have been a general No general 
occupant under the sanction of a custom; so that in the case excepr^bycus- 
of a grant to A. during the lives of B. and C, a custom ^o™- 
for the cestuis que vies and the survivor of them to enjoy 
the copyhold in the event of the grantee's death during 
their or either of their lives, without having disposed of 
the interest by will, has been held good, since it only ap- 
plies that rule to copyholds, which the law would have 
applied had the property been freehold, with the additional 
circumstance of pointing out who the occupant shall 
be. (2) 

But there may be a special occupancy of copyholds; Special occn. 
so that if there be a grant to one and his heirs for the life P^^* 
of another, then upon the death of the grantee in the life- 
time of the cestui que vie the heirs of the former will take 
as special occupants. (3). 

By the third section of the above statute for the amend- Enactments in 
ment of the laws with respect to wills it is provided, that the *^** °^^'^, 
power of disposition by will shall extend to estates pur autre tates pur autre 
vie, whether there shall or shall not be any special occupant ^^* 
thereof, and whether the same shall be freehold, customary 
freehold, tenant right, customary or copyhold, or of any 
other tenure, and whether the same shall be a corporeal or 
an incorporeal hereditament And the sixth section pro- 
videsj that if there shall be no special occupant of any es- 



(1) Zottch V. Fone, 7 East, 186. Doe v. Scott, 4 Bar. & Cress. 706. 
1 Watk{ Cop. 365, [4th ed.] 

(2) Doe v.Goddard, I Bar. & Cress. 522. 

(3) 4 Bar. & Cress. 714. 
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tate pur autre vie, whether customary or copyhold, or of 
any other tenure, and whether a corporeal or incorporeal 
^ hereditament, it shall go to the executor or administrator 
of the party who had the estate thereof by virtue of the 
grant ; and that if the same shall come to the executor or 
administrator, either by reason of a special occupaticy, or 
by virtue of the act, it shall be assets in his hands, and be 
applied and distributed as the personal estate of the tes- 
tator or intestate. 
Disposition by As to wilIs therefore made on, or subsequently to the 
wralt^^^ 1st January 1838, such interest in copyhold estates granted 
for the life of another, with or without words of special 
occupancy, as would exist should the grantee die in the 
lifetime of the cestui que vie, may be thereby disposed of. 
And we have seen what the destination of the property 
will be in the hands of the executor or administrator in the 
event of there being no special occupant, or of his taking 
as special occupant, or by virtue of the act. 
Repeal of sta- This statute also repealed the 29 C. 2, c. 3, s. 12, and 
S^^Sr^^ 14 G. 2, c. 20, s. 9, respecting estates pur autre vie. 

autre vie, 

(3.) Of Remainders vested and contingent : herein of 
Words of Limitation, and the^rule in Shelley's 
case; of Surrender to Husband and Wife, and 
the survivor, and the Heirs of such survivor; of 
the disposition of contingent Interests by Deed; 
of the support and failure of Contingent Re- 
mainders ; of the destruction of a Contingent Re^- 
mainder by enfranchisement; of the settlement 
of Copyhold Property; and of Trustees to pre- 
serve Contingent Remainders. 

Limitations in remainder, either vested or contingent, 
may be created by surrender. 
Vested re- The nature of a vested remainder is well known ; under 

mainder. ^ surrender to the use of A. for years or for life, re- 
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mainder to the use of Bl in fee> the latter takes a vested 
remainder; and the admission of A. operates as the ad- 
mission of B., and so places him in the seisin as to enable 
him to surrender the remainder to whom he pleases^ but 
not to bar the lord of his. fine. (1) 

It will be remembered that the present capacity of Distinction be- 
taking effect in possession^ if the possession were to be- Inrcontinwnt 
come yacant> distinguishes a vested from a contingent remainder. 
remainder. (^) 

A surrender to A. for life, remainder to his heirs, or Rule in Sha- 
the heirs of his body, or to A. for life, remainder to B. for ^** ^'^• 
life or in tail, remainder to A. and his heirs in tail or in 
fee, exemplifies the rule in Shellejfs case, and the word 
heirs is a word of limitation : in the former case, the re- 
mainder is immediately executed in possession in the an- 
cestor, and is not contingent; and in. the latter, it im7 
mediately vests in A. as a remainder, and is not contin- 
gent ; and in both cases the heirs would have taken by 
descent, and not by purchase. (3) 

If a copyholder in fee surrendered to the use of A. fbr 
life, remainder to his own! right heirs, the latter words 
would have had no operation, but have left the reversion 
as it was. (4) 

A copyholder of inheritance surrendered to the use of his Limitation to 
will, and afterwards, on his marriage, surrendered to the J^^g*]f*"°^ 
use of himself and his heirs until the marriage, after the 
marriage, to the use of himself and his wife during their 
joint lives, and the life of the survivor, remainder to the 
heirs of their bodies, remainder to his own right heirs : 
there being no issue of the marriage, he afterwards dis- 
posed of the copyholds by will. It was held, that the 
limitation to the right heirs was part of his old estate, and 

(1)4 Co. Rep. 22 b. Supp. to Cop. s. 7. 

(2) Feame C. R. 216. 

(3) Fearne'C. E. 28, 60. 

(4) Roe T. GrifBts, 4 Burr. 1952. Feame C. R. 67. But on these points 
now see 3 & 4 W. 4, c. 106, s. 3, and iwpraf p. 40. 

E 
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that as meh he was able to demise it by virtue of the sur- 
render to the use of his wilL(I) 

A' surrender to the use of husband and wife during 
their natural lives^ and the life of the longer liver of them, 
and after the decease of the survivor to the right heirs of 
the survivor, has been held to confer vested estates not 
only fbr their joint^livef, but a vested estate for the life of 
the' survivor, with- a contingent remainder in fee to the 
survivor, but which remainder was held not capable of 
being passed l^ tbe surrender of husband and wife, on 
whieti she was separately' examined. (@) 

Preiiousiy to the-^ & 4 W* 4, c. 74, a contingent re- 
mainder in fSheebold property might have been bound by a 
fine, which' operated by "way oi estoppel during the con- 
tingency 2 of the reniiainderj and when the contingency 
happened, the estate which then became vested fed the 
estoppel, and the fine passed the estate. (3) 
^ Fines having been abolished by the above statute, there 
appear to be no means by which a person, entitled to a 
contingent interest in an estate, can at law effectually pass 
such interest by deed. But it. seems that an assignment 
of such an interest' for valuable consideration would be 
carried into execution by a Court of Equity. (4) 

With refisrence to dispositions by married women under 
3 & 4 W. 4, c. 74, ,s. 77, those objects only can be ac- 
ocimplished^which might have been accomplished had she 
been sole. 

The common law piindple, that a contingent freehold 
remainder requires the support of a vested freehold es- 
tate, is not in strictness apphcable to copyhold property, 
that support being given by the ordinary fee-simple, which 
remains in the lord. 

By a surrender to A. for life, remainder to his first son 



(1) Thrustout ▼. Cunningham, 2 W. Bl. 1046, Feame C. R. 68. 

(2) Doe V. Wilson, 4 Bar. & Cress. 308. 

(3) Doe V. Oliver, 10 Bar. & Cress. 181. 

(4) Feame C. R. 650. 
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and the heirs of his body, remainder to B. in fee, a con- 
tingent remainder is created in favour of the first son of 
A., which would not be destroyed by the forfeiture or 
surrender of A.> nor by the union of his life estate with 
the remainder in fee before the contingency happened^ as 
it would be supported by the freehold in the lord. (1) 

Since, however, a contingent remainder must vest dur- Vesting of con- 
ing the continuance of the particular estate, or the very mamder?" 
instant it determines, if there be a surrender to one for 
life, remainder to the right heirs of A., a person living, 
and the tenant for life die before A., the remainder is gone, 
the heir not being ascertained ; but if in such case the 
tenant for life had forfeited or surrendered his life estate, 
and A. had afterwards died in his lifetime, the remainder 
would nevertheless have taken effect. (2) , 

A contingent remainder may fail as to one part, and Partial fiuiure 
take effect as to another. rem^def °* 

Feme covert and a stranger were joint tenants for life, 
remainder to the heirs of the body of the feme and her 
baron ; the stranger surrendered his moiety to the baron 
and feme ; afterwards the baron surrendered the entirety 
to B. in fee ; the feme died leaving issue, and then the 
baron : the surrender by the stranger severed the joint 
tenancy, and the surrender to B. gave him an estate in 
one moiety for the life of the feme, and in the other for 
the life of the stranger: upon the feme's death the es- 
tate in the first moiety was determined, and as the re- 
mainder could not then vest, the baron being alive, 
it could never vest at all, and therefore failed as to a 
moiety. (8) 

A contingent remsunder will be destroyed by an en- Contingent re- 
franchisement of the copyhold tenure before the con- ^y^by^en- 
tingency happens, the freehold interest in the lord franchisemcnt. 

(1) Feame CrR. 320. Gilb. Ten. 265. 

(2) Fearne C. R. 320. 1 Watk. Cop. 252, [4tb ed.] 

(3) Lane v. Pannel, Fearne C. R. 310. 

E 2 
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which supported the remainder being thereby parted 
with. (1) 

Copyhold property not being within the Statute of 
Uses^ a surrender to A. and his heirs, to the use of B. in 
fee, or for other less estate, will give the former the legal, 
and the latter the equitable or trust estate only; but the 
various purposes for which the property may be made the 
subject of settlement are capable of being effected by a 
declaration of the trusts upon which the surrenderees 
shall stand seised. 

In settlements of freehold and copyhold property, the 
settlement usually contains a series of limitations and 
powers applicable to the freehold parts, and then a cove- 
nant is entered into by the copyholder to surrender the 
copyhold parts to the use of the releasees of the freehold 
and their heirs, upon and for such trusts, intents, and 
purposes, and with, under, and. subject to such powers^ 
provisos, and agreements, as will best and nearest corres- 
pond with the uses, &c. declared of the freehold parts;(2) 
and when the surrender has been already made^ a declara- 
tion is inserted that the surrenderees shall stand seised 
upon trusts, &c. corresponding with the freehold uses. 

When copyhold property is alone the subject of sur- 
render, the intended limitations are effected, either by in- 
serting in the surrender, when practicable, the several 
uses to which it is made, or by a separate declaration of 
the trusts upon which the persons to whom the property 
is surrendered, or covenanted to be surrendered, shall 
stand seised. 

If on a surrender a contingent remainder be limited, as 
to A. for life, remainder to his first son, then, with the 
view of guarding against a forfeiture of the life estate, a 
limitation to a trustee might be introduced to take in the 



(1) Roe V. Briggs, 16 East, 406. 

(2) Sug. Gilb. 352, n. 



mining a lenanL lor me, iiaoie to iinpeacunieni lur ' 
or a tenant pur autre vie, who by the nature of b 
tate was liable for waste, to destroy the timber. 



<4.) Of Trusts, and the Recognition thereof by the 
Lard : herein as to the Entry of Trusts on the 
Court Rolls. 

It seeraa generally considered, that the lord is not com- Entry ottr 
pellable to enter on the rolls a declaration of any trusts "" '*""' '^ 
upon which a surrender is intended to be made, nor to 
permit a reference to be made to any separate instru- 
meht, whereby such trusts are declared, on the ground 
that he would thereby make himself a party to, and be 
bound by the trusts. (3) 

In a recent case involving these points, the circum- 
stances were as follows ; a copyhold tenement was sur- 
rendered by A., to the use of B. in fee, subject to the 
trusts of an indenture referred to, and B. was admitted 
tenant: by the trusts of the indenture, B. was em- 
powered to sell the tenement after a year's notice, 
and out of the monies arising from the sale, to repay 

(1) Fide 2 Walk. Cop. 354, [4111 ed.] 

(2) 10 Ves. 282. 

(3) 1 Sir W. Bl. 167. 3 Alk. 76, 77. 3 Ves. 756. 1 Walk. Cop. 372. 
[4th cd.] 
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himself 700/. and interest, and pay the surplus to A. 
, B. died intestate, and without an heir, the 700/« re- 
maining due. Two questions arose: 1. Whether A. had 
an equity of redemption against the lord, and was entided 
to be re-admitted on payment of the 700/. and interest: 
Z. Whether, if A. had siich right, the lord or personal 
representative of B. was entitled to the mortgage-money : 
Lord bound by and it was held, that the lord was bound by the trusts of 
trosts re eire ^^ indenture, and that A. was entitled to redeem, as the 

equity of redemption still subsisted under the indenture, 
no notice having been given by the mortgagee authorizing 
an exercise of the power of sale ; and that the lord having 
by his admission upon the surrender assented to the 
mortgage, the mortgage-money was part of the personal 
estate of the mortgagee, and to be received by his admi- 
nistrator. (1) 
Enactment in The 5th section of the recent Statute of Wills has enact- 
fwpec^rr^* ed, that when any trusts are declared by a will, it shall 
ference to trusts not be necessary to enter the declaration of such trusts, 

but it shall be sufficient to state in the entry on the court 
rolls that the estate is subject to the trusts declared by 
such will. 

The reader is referred to some observations already 
made on the subject of escheat and forfeiture by a trustee, 
sup. p. 31. 



(5.) Of Trusts Executory and executed, and the 
Devolution thereof: herein of the Disposition 
of Contingent and Executory Interests. 

Trusto execu-> Trusts are said to be executory, when the completion 
^^^'y- of them is referred to some future conveyance or settle- 

ment, in which case a Court of Equity will order the con- 
veyance or settlement to be so made as wiH best carry the 
intention of the parties into execution. 

(1) Weaver v. Maule, 2 Russ. & Myl. 97. 
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Trusts are said to be executed^ when they are fully Trusts exe- 
limited and dedared, without reference to any further 
execution of them by conveyance or settlement^ in which 
case a Court of Equity will construe them in the same 
manner as legal limitations. (1) And the practice and de- 
cisions of Courts of Equity, with reference to this division 
of trusts, are as applicable to copyhold as to freehold pro- 
perty ; so that a trust of copyholds will follow the cus- 
tomary mode of descent. (2) 

But it is of importance to observe, that when a trust is Execution of 
executory ^ and the course of descent applicable to the executory trust. 
land, the subject of the trust, is regulated by custom, and 
not according to the common law, the trust will never- 
theless be executed according to the latter course of 
descent. (3) 

Although a contingent or executory interest in copy- Contingent in- 
hold property is not the subject of surrender, yet it may ^^^^°^f wu- 
be bound in equity by contract, may be released to the render. 
owner of the land, is the subject of devise, is transmissible 
to representatives (4), and is expressly made devisable by is devisable. 
the third section of 1 Vict. c. 26, for the amendment of 
the laws with respect to wills. (5) 

And where husband and wife are entitled in her right DispositioBof 
to any interest in copyhold property not being the subject ^Jj^ wo- 
of surr^ider, and whereof the wife is not tenant in tail, man. 
the same is capable of being dealt with by a deed of dis^ 
position under the 77th section of S & 4 W. 4,. c. 74, as 
fully and effectually as if the wife were 9k feme sol^i (6) 

(1) Fearne C. R. 90, 114. 

(t)) Roberts y. Dixwell, 1 Atk. 607. Jervoise v. Duke of Northumberland, 
1 Jac. & Walk. 570. 

(3) Roberts v. Dizwell, 1 Watk. Cop. 276, [4th ed.] 

(4) Fearne C. R. 364, 366, 547. 3 Atk. 75. 1 Ves. Sen. 411. 1 Watk. 
Cop. 267, t4th ed.] 

(5) Vidt infra, sec. V. 

(6) Infra, sec. VI. 
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(6.) Of Resulting and Implied Trusts: herein of 
Purchases in the Name of a Stranger, a Child, 
or Wife, and of the Disposition of a Resulting 
Trust by WiU. 

Resulting trust. The trust of a copyhold may result in favour of one or 
more persons; for if a grant or surrender be made to one, 
and the purchase-money be paid by another, the former 
will be a trustee for the latter. (1) 

And if one purchase for the lives of himself and others, 
and alone pay the purchase-money, the other lives will be 
trustees. (S) 

A copyhold estate was taken by A. for the lives of him- 
self and two others : A. died intestate, leaving the others 
surviving : his administratrix was held entitled. (3) But 
where a copyhold was granted for three lives successive, 
and there was no custom for the first taker to dispose of 
the estate, neither did it appear that the first life paid the 
purchase-money, the estate was held to go in succes- 
sion. (4) 

On a purchase made by a parent in the name of a child, 
or by a husband in the name of his wife, there will be no 
resulting trust in favour of the parent or husband in the 
absence of contemporaneous evidence indicating a con- 
trary intention ; and the purchase will be presumed to 
have been intended as an advancement for the child, or 
a provision for the wife, a presumption however which 
may be rebutted by parol evidence. (5) 

(1)1 Vem. 366, 415. Dyer v. Dyer, 2 Cox C. C. 92. 1 Watk. Cop. 277, 
[4th ed.] Goodright v. Hodges, 1 Watk. Cop. 273, [4th ed.] 1 Swanst. 18. 

(2) Smith V. Baker, 1 Atk. 385. Lewis v. Lane, 2 Myl. & Keen, 449. 
1 Watk. Cop. 273, [4th ed.] 

(3) Howe V. Howe, 1 Vem. 415. 

(4) Rundle v. Rundle, 2 Vem. 264. 

(5) Benger v. Drew, 1 P. Wms. 780. Taylor v. Taylor, 1 Atk. 386. M urless 
V. Franklin, 1 Swanst. 13. Prankerd v. Prankerd, 1 Sim. & Stu. 1. 1 Watk. 
Cop. 274, [4th ed;] 
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But if a &ther devise to another an estate purchased in Advanced 
the name of a child^ and make some other provision for that election. 
child^ the latter will be put to his election. (1) 

When the name of a child or wife is made use of in a Propriety of 
purchase by a parent or husband^ the cases on the sub- tion to^rebut ^' 
ject suggest the propriety of declaring by some contempo- presumed ad- 
raneous act^ whether a trust be or be not intended. In 
Prankerd v. Prankerd^ the intention that a trust only was 
intended^ was held to be sufficiently indicated by a sur- 
render to the use of the parent's will. 

On a disposition of copyhold property for some partial Resulting trust 
object^ as the security of money, the payment of debts, and p^Sbns* 
the like, there will be a resulting trust for the benefit of 
the copyholder or his heir, subject to the purposes in- 
tended to be effected. (2) 

Where the custom of a manor authorized the granting Trust for next 
of copyholds to two persons for their, joint lives only, and 
the life of the longest liver, but allowed any tenant ad^ 
mitted for life to nominate by • surrender in court, or by 
writing out of court, one or two persons to succeed him, and 
the tenant surrendered to the use pf his executors or ad- 
ministrators, and afterwards died; intestate, the adminis- 
trator was held not to be a trustee .for the customary heir; 
but an inquiry was directed to ascertain the intestate's 
next of kin. (3) 

The resulting trust in copyhold property might have Resulting trust 
been disposed of by will, before the recent statute for the 5^"^^* wq^ 
amendment of the laws respecting wills, though the cus- recent statute. 
tom of the particular manor did not recognise that mode 
of alienation, nor permit any trusts declared by deed or 
will to appear on the court rolls; and the will operated as 
a testification for whose benefit the trustee was to hold 
the estate. (4) The power to dispose of such an interest 

(1) Sug. V. & P. 144, [9th ed.] 

(2) Ackroyd v. Smithson, 1 Bro. C. C. 603. Williams v. Coade, 10 Ves. 
600. Berry v. Usher, 11 Ves. 206. Ashby v. Palmer, 1 Mer. 296. 

(3) Wellman v. Bowring, 1 Sim. & Stu. 38. 

(4) Wilson V. Dent, 3 Sim. 386. Lewis v. Lane, 2 My]. & Keen, 449. 
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is now given by that statute^ as will be afterwards more 
fully stated. (1) 

In a recent case, (2) the custom of the manor appeared to 
be, for the lord to grant copyholds for two lives in suc- 
cession, or for one life in reversicm after an existing life, 
and that the tenant might at any time by surrender pass 
his estate for his own life, and the life in reversion, and 
that if no surrender was made, the widow of the tenant 
for life in possession became entitled on \m death to the 
copyholds during widowhood as her free-bench, and that 
the copyholds were not devisable by custom. Of this 
manor a copyholder took a grant to himself and the de- 
fendant, paying all the purdiase-money and fines, and by 
will devised the copyholds to his wife for Ufe, and after 
her decease to the defendant. The testator died, leaving 
his wife and the defendant surviving, and on the second 
marriage of the wife, the defendant insisted that as the 
title of the widow had ceased by her second marriage, he 
was entitled by virtue of the grant, and that the testator 
had no right to devise to the widow for life : but it was 
held by Sir C. Pepys, Master of the RoUs, that the 
grantee had full power to devise the equitable interest in 
the copyholds, the trust therein resulting to him, and that 
the reversionary life was a trustee for the testator : and he ob- 
served, that in the case of Edwards v. Fidel, (3) Sir J. Leach 
considered this as a question of custom, and said it was a 
reasonable custom, and prevented disputes ; but that he 
(the Master of the Rolls,) could not agiree that this was a 
question of custom at all, or that if it were, it would be 
reasonable ; that so to consider it would be contrary to 
the principles of resulting trusts, and inconsistent with the 
decision in Smith v. Bakery (4) and assumed in Dyer v. 
Dyer. (5) 

(1) Infra, sec. V. 

(2) Lewis V. Lane, 2'My]. & Keen, 449. 

(3) 3 Mad. 237. 

(4) 1 Atk. 385. 
(6) 2 Cox, 92. 
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(7.) Of future Uses: Semble^that Copyhold Property 
may be surrendered by way of future Use* 

It has been a much debated question, whether copyhold Surrender to 
property could be lunited by way of springing or future 
usCj that is, whether it could be surrendered to a use to 
take effect at a future period, without the limitation of an 
intervening use, and so as not to take effect in derogation 
of any other interest than that which resulted to the sur- 
renderor, or remained in him in the mean time, as after the 
death of the surrenderor. (1) It was clear, that an ex- 
ecutory or future use might be created by a will made in 
pursuance of a surrender to the uses thereof, and recent 
cases appear to have decided, that an immediate use 
limited by a surrender may be made to cease, and a sub- 
stitutionary use be limited iti exercise of a power contained 
in such surrender. 

If it be granted, that copyhold property is susceptible 
of a limitation by way of shifting or secondary use, there 
seems to be.no reason why it may not be limited by way 
of springing or future use. 



(8.) Of Sh\f ting or Secondary Uses: Semblcy that 
Copyhold Property may by surrender be sub- 
jected to such Uses : herein of an Appointment 
in exercise of a Power contained in a Sur* 
render* 

Mr. Fearne inclined to think that a limitation by way of Surrender by 
shifting use, might be introduced into a surrender of copyhold ^qIj^^, 
property ; accordingly, where there had been a surrender 
to uses in strict settlement, with powers of sale, &c., as in 
the case of freehold property, he was of opinion that by 

(1) 1 Watk. Cop. 256, [4th ed.] 
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an exercise of the power by the tenant for life^ the estates 
to the issue would be defeated^ and the purchaser would 
acquire the legal fee. (1) 

The late Mr. Sanders was also a strenuous advocate for 
the doctrine that future uses may be limited in a surrender. 
But Mr. Watkins was of a contrary opinion^ and the impres- 
sion of Sir £. Sugden was^ that a vested estate in a copyhold 
could not be defeated by the execution of a power, 
although the power was contained in the surrender by 
which the estate was created." (2) 
Boddington v. In the casc of Boddington v. Abernethy^ (3) where most 
^'^^ ^' of the authorities on the' subject were fully gone into, the 
facts were these : by settlement on marriage freehold pro- 
perty was conveyed to trustees in fee, to the use'' of A. for 
life, with remainder over'; and there was a power for the 
trustees to sell, and a covenant to settle certain copyhold 
prd|)e>ty to the same uses, and subject to the same powers 
as -were limited concerning the freehold. A surrender 
was subsequently made of the copyhold' property to the 
uses, and subject to the powers contained in the settlement, 
and A. was admitted tenant for lii^e". '^. The trustees after- 
wards sold the copyhold property, in exercise of the power, 
to B. in fee, and A. surrendered the same to the use of 
the trustees in fee upon the trusts of the settlement, and 
they, on being admitted, surrendered to the use of B. in 
fee, who was admitted ; and he was held to have a good 
customary estate in fee. 
Appointment Former cases seem to have warranted the position, that 
^ snlerT' ^ ^ power might be limited by a surrender to appoint the 

use by deed, and that an appointment in exercise of the 
power would be good, (4) the appointee when ascertained 
taking as if named in the surrender. (5) It was lately so 

(1) Fearne C. R. 276. Sug. Gilb. 352, n. 

(2) 1 Watk. Cop. 262, i:4th ed.] Sug. Gilb. 363, n. 

(3) 5 Bar. & Cress. 776. 

(4) Driver v. Thompson, 4 Taunt. 294. Doe v. Morgan, 7 T. R. 103. 
(6) 13 Vei. 247. 
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decided by a recent case, where a surrender had been 
made to such uses as A. should appoint, with remainder 
to A. in fee ; and A., in exercise of the power appointed 
to B. in fee ; and it was held that B. took as if named in 
the surrender, and might claim to be admitted without 
the admission of A. being required. (1) 



(9.) Of Conditional Surrenders by way of Mortgage : 
herein as to the Admission and Non-admission 
of Surrenderee ; of the Priority of Mortgagees ; 
of Forfeiture by Mortgagor; of Equitable 
Mortgages by Deposit- of Copies of Court 
Roily and their Priorities ; of 'Searching the 
Court Rolls for Incumbrances ; - of Lien for 
Purchase-'Money unpaid ;^and'as to the Sale of 
Property Charged with Equitable Mortgage. 

Copyholds are frequently covenanted to be surrendered, Surrender by 
and sometimes actually, surrendered as a security for money gage. 
lent, subject to a condition for 'making the surrender void, 
if the money be repaid at a given" time* (2) 

If the surrenderee has been admitted; and the condition Surrenderee 
complied with,'^the surrenderor wilUbe £» as of his old es- 
tate; but should it have been brok'en,^ as is nearly always 
the case, then the estate will have^He'cottie absolute in the 
surrenderee, the surrenderor having 'an' equity of redemp- 
tion only, and his fe^-adniittance Will' be necessary: (3) and Equit^^ of re- 
the equity of redemption; is an •inte'r^t that may be re- ^"P*'^' 
leased by deed to the 'admitted surreli^ree, (4) and might 
have been devised by^willj^even before the recent statute 
for the amendment of the laws with respect to wills. (5) 



• * 



(1) Rex V. Lord of Manor of Oundle, 1 Adol. & £1. 283. 

(2) 1 Watk. Cop. 146, C4th ed.] 

(3) Gilb. Ten. 275, 6. 1 Watk. Cop. 422. 

(4) 4 Co. Rep. 26 b. .Co" Hit. 59 a. 

(5) King V. King, 3 P. Wms. 358. 
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A surrenderee who has not been admitted of course 
takes no legal estate/ and on the mortgage being dis- 
charged, an entry to that effect is made in the margin of 
the court rolls. But a mortgagee of copyholds may, before 
admittance, file a bill of foreclosure after the condition is 
broken. (1) 

If one seised ex parte matetnd surrender his copyhold 
by way of mortgage, and the mortgagee be admitted, and 
there be subsequently a re-surrender to the mortgagor in 
fee, the line of descent will be broken, and the heir ex 
parte paiemdf become entitled. (2) 

A person advancing money on the security of copyhold 
property, may incur a risk which it requires some cir- 
cumspection to guard against : for where a conditional 
surrender was made out. of court, and presented for en- 
rolment, but not actually enrolled, and no time was limited 
by the custom for presenting surrenders made out of court, 
and afterwards another surrender by way of mortgage was 
made, which was presented and enrolled, and upon which 
admittance was taken; and subsequently the first surrender 
was. again presented, and admittance had thereon; it 
having been decided that the legal estate was acquired 
under the first surrender, the Court of Chancery refused 
to postpone the first incumbrancer to the second, though 
the court rolls had been searched for incumbrances pre- 
viously to the money being paid on the second surrender, 
and none had, been found. (3) In strictness, therefore, it 
is incumbent on a mortgagee of copyhold property, not 
only to search .the court rolls for incumbrances, but also 
to inform himself what the custom of the particular manor 
respecting the presentment of surrenders made out of 
court is. 

A security resting on a mere covenant to surrender. 



(1) 2 Atk. 101. 

(2) Doe V. Morgan, 7 T. R. 103. 

(3) Horlock v. Priestley and Wife, 2 Sim. 75. 
custom. See 6 Bar.*& Cress. 493. 



But qu. the validity of the 
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unless entet)ed oi% the court rolls, cannot be deemed an lunttosur- 
eligible one, as a subsequent mortgagee of the same pro- 
perty .without notice* and acquiring the legal estate, would 
in equity be preferred to the first incumbrancer; for where 
there are two persons whose equities are equal, he that 
hath the legal estate will be preferred. (1), 

The covenantee might also, previously to the recent Forfeiture by 
statute of 4 & 5 W, 4, c. 23, respecting escheat and for- ^^^f^"^""" 
feiture,(d) have been in other respects seriously prejudiced : 
for if a copyholder had covenanted to surrender by way 
of mortgage, and afterwards committed a forfeiture of the 
copyhold before the admission pf the covenantee, the lat- 
ter would have lost the benefit of his security, the cove- 
nantor being tenant for all purposes of service until the 
admission of the covenantee, and capable therefore of com- 
mitting a forfeiture. (3) 

An equitable mortgage may be efiected as well of copy-* Equitable 
hold property by a deposit of the copies of court roll, as of ^^J^^ co- 
freehold property by a deposit of title deeds. (4) pies of court 

But a depositee of copies of court roll by way of equitable 
mortgage, will be postponed to a subsequent incumbrancer 
without notice, and who acquired the legal estate in the 
property : and a deposit of title deeds after a voluntary 
settlement, will not prevail at law against the settlement«(d) 

If, however, a person lend money on the security of Postponement 
copyhold property, taking a surrender of the same, and by way of*'** 
procuring his admission thereto, but having such knowledge mortgage. 
of the affairs of the borrower, a$ will amount to constructive 
notice that he has parted with his title deeds, the lender, 
notwithstanding his acquisition of the legal estate, and 
though he meet with no incumbrance on searching the 

(1) Ozwick y. Plumer, 5 Bac. Ab. 43. 

(2) Supra, p. 32. 

(3) Rex y. Mildmay, 5 Bar. & Adol. 254. 

(4) Ex parte Warner, 1 B,08e's B. C. 216. 19 Ves. 202. 

(5) Kerrison v. Dorrien, 9 Bing. 76. Sug. V. & P. 160, [9th ed.] 



64 



Law of Copyholds, 



Searchmg 
court rolls for 
incumbrances. 



Re|;i8try not 
notice. 

Lien for pur- 
chase-money 
unpaid. 



Depositor of 
title deeds 
allowed six 
months' notice 
to redeem. 



court roUs^ will in eqt!iity be' postponed to a depositee of 
the deeds by way of equitable mortgage* (1) 

In Pearce v. Newlin^ (2) Sir J. Leach when V. C. said, 
the court rolls are the title deeds of copyholds^ and that a 
purchaser is affected with notice of the contents of court 
rolls^ as far back as a search is necessary for the security 
of the title. Bi^t this, Sir E. Sugden has observed, does 
not accord with the general rule as to judgments, registered 
deeds, and the like, and would lead to great inconvenience 
in practice. (3) A cautious mortgagee or purchaser would 
not however think of dispensing with a search of the court 
rolls. 

It'is'observable that the registry of a deed does not of 
itself amount to notice. (4) 

It may be added, that the equitable doctrine of lien for 
purchase-money unpaid, extends as well to copyhold, as 
to freehold property. (5) * 

Where an equitable mortgage is effected by a deposit of 
title deeds,' and there is no 'contract that the deeds shall 
be deposited as' a security^'until-a legal mortgage can be 
prepared, a Court of Equity, 'on a bill filed by the de- 
positee, will decree 2l safe -of the -property to which the 
deeds relate, but the depo^sitor will be 'allowed six months' 
notice to redeem. (6) ' ' / :. ^ 

(1) Whitbread v. Jordan, 1 You. & CoK 303. , 

(2) 3 Mad. 188. 's' t> * 

(3) Fide 2 Ven. & Pur. 296„[9th ed.] 

(4) Wisemaui V; Westland, l^You. & Jer. 117. ' ^ * 
(6) 3RUSS.493. \^ f i . ' fi 
<6) Pain y. Smith, 2 Myl. & Keen, 417. Parker y; HouseBeld, iMd, 419. 
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5. Of the Surrenderee : herem of Surrender to Per- 
son not in esse ; of the Interest of Surrenderee 
before Admission, and the Death of Surren- 
deree before Admission. 

As a general position it may be considered, that any su 
person capable of being a grantee of freehold, may be a 
surrenderee of copyhold property. But it seems that 
neither corporations nor aliens can take by copy. (1 ) 

A surrender may, it is said, be made to a person, though 5"^ 
Dot tn esse at the time, provided he be so when the ad- ^, 
mission takes place ; so that if there be a surrender to the 
use of him that shall be the heir of A., or to the use of 
A,'s next child, or his next wife, though A. have no heir, 
child, nor wife at the time, yet upon his afterwards having 
such, admission may be compelled according to the sur- 
render ; in which respect, therefore, a surrender dtfiers 
from the rule applicable in the like case to a grant at 
common law. (2) 

This state of the law applicable to a surrender, afforded 
an argument to those who contended that there might be 
8 surrender to a future use. 

As the person in whose favour a surrender is made No l^ in- 
takes no legal interest until admittance, such interest re- J^^^"^". 
mains in the surrenderor. (3) The surrenderee cannot lU admittance. 
therefore surrender, nor commit a forfeiture before ad- 
mittance ;(4) but having a good title in equity, he may make 

the copvhold the subject of contract before admittance, Snnendefee 

, r. . ,.,.,- . . . before adiml- 

and might have devised it before admittance, even previ- udo might 

(1) 1 Watk. Cop. 37, 38. 301, [4th ed.] 

(2) Co. Cop. s. 35. 

(3) Doe V. Wiool, 6 Eail, 132. 

(4) Co. Cop. sa. 39, 59. Boey. Hidu,2 WiU.13. 
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oualy to the recent statute for the amendment of the laws 
with respect to wills. (1) 

If the surrenderee die before admittance, his heir at ^ 
common law, and not according to the customary mode of 
descent, will be entitled to admission, and when admitted 
will be in by descent ; and the widow of the surrenderee 
will be entitled to free-bench. (2) 

Though a surrenderee on admittance is Jit, not by the 
lord, but by the surrenderor, the lord being only the me- 
dium of transfer, (3), yet in contemplation of law the sur- 
renderee may be said to take upon a new grant from the 
lord. (4) 



6. Of the Presentment of the Surrender : herein of 
Customs as to Presentment^ of the Necessity of 
Presentment y and of Death before Presentment. 



Presentment of When a surrender, is taken out of court, the next 
ceremony towards its completion is, that in the absence of 
a special custom it be presented by the homage at the 
next general court: but by special custom it may be 
presented at any subsequent court. (5) 

It has however been observed by Lord Tenterden^ that 
he should have great difficulty in holding a custom for 
surrenders taken out of court to be presented at any sub- 
sequent court, to be good in point of law. (6) 

Surrenders void By the custom of some manors, surrenders into the 



Qtt. custom as 
to present- 
ment 



(1) 3 Atk. 75. Allen V. Poulton, 1 Ves. 121. Seei. Ill, of the aboTe 
statute. 

(2) 1 Watk. Cop. 129, [4th ed.] 

(3) 4 Co. Rep. 27 b. 

(4) 2 Bar. & Aid. 457. 

(6) Co. Rep, 8. 40. 1 Watk. Cop. 110, [4th ed.] Gilb. Ten. 280. 2 
Ves. Sen. 602. 2 Sim. 75. 
(6) 6 Bar. & Cress. 493. 
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hands of tenants are void, if not presented within some for '^ant of 
definite period : but Courts of Equity will in some cases 
afford relief, where a surrender has become void for want 
of preseijtment. (1) 

The presentment of the surrender should agree with Presentment 

- , . 1 sboTild agree 

the surrender itself; for if the surrender be conditional, with surrender. 
and the presentment absolute, the surrender, presentment, 
and admittance will be void. (2) If, however, the surren- 
der be conditional, and so presented, but be entered on 
the roll without the condition, the surrender will be good, 
but the roll may be amended. (3) 

It seems that the presentment of a surrrender is in all Necessity of 
cases necessary when taken by tenants, or the bailiff, or presentment. 
reeve ; but it has been doubted whether a presentment 
is necessary when the surrender is taken by the lord or 
steward. (4) 

Whether the presentment of a surrender taken out of 
court by the lord or steward be absolutely requisite or 
not, it is the practice to include in the presentment not 
only such surrenders as are taken out of court, but such 
also as are taken in court. (5) 

If a copyholder by whom a surrender is made, or the Consequence 
tenants into whose hands it is made, or the surrenderee presentment.'* 
die before presentment and admittance, such presentment 
and admittance may nevertheless afterwards take place. (6) 

(1) Taylor v. Wheeler, 2 Vem. 564. 2 Ves. Sen. 633. 1 Watk. Cop. 111. 
[4th ed.] and note. 

(2) Co. Cop. s. 40. Gilb. Ten. 336. 4 Co. Rep. 25 a. 

(3) 1 Watk. Cop, 115, [4th ed,] 

(4) Co. Cop. SB. 38, 40. ,Gilb. Ten. 278. 1 Watk. Cop. 104, [4th ed.]^ 
Scriv. Cop. 280. 

(5) Scriv. Cop. 286. 

(6) Co. Cop. s. 40. 4 Co. Rep. 29 b. 2 Ves. Sen. 633. 
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7. Of the Admission of the Tenant : herein as to the 
Effect of Admission; as to the Admission of 
Corporations^ of the Grantee of Reversion by 
the Lord, of Infants, Femes Covert, and Lu- 
natics; of Remainder Men, Joint Tenants, 
Tenants in Common, and Appointees under 
Powers in Surrenders; as to the Relation be- 
tween the Admittance and Surrender, and as 
to Implied Admission. 

Admission gives The act of admission is one of considerable importance 

legal est&te* , , , 

to the surrenderee^ for it is that alone \?hich confers the 

legal estate^ since there must be the assent of the lord to 
Death of sur- the surrender of the previous tenant. If the surrenderee 
admittance. die before admittance^ his heir may claim to be admitted. 
Heir of ad- and will take by descent: (I) but the heir of an admitted 
holder tenwt copyholder is tenant before admittance against all persons 
before admit, except the lord, and may surrender before admittance, on 

satisfying the lord his fine : (2) but he may by special 

custom be compelled to be admitted. (S) 
Admittance It is to be observed, that admittance does not in itself 

ff^^ssMrionT' constitute a possession, but only gives the party the means 

of possession, if he have a good title to it ; and that an 

admission upon an erroneous claim will not operate as a 

new grant. (4) 
Qu. admission It appears to be somewhat doubtful whether the lord 

on surrender to ,,, ni.ix ^j** j^ 

corporation. would be compellable to grant admission on a surrender to 

a corporation, especially a corporation aggregate, by rea- 
son of the prejudice he might sustain as to fines. (5). 

(1) Gilb. Ten. 220, 288. 6 Burr. 2786. 

(2) 4 Co. Rep. 22 b. 

(3) 8 Co. Rep. 197. 

(4) 7 East, 192, in Zouch ▼. Forse. 1 Watk. Cop. 74, [4th ed.] n. (1). 
(6) 1 Watk. Cop. 299, [4th ed.] Co. Lit. 66 b. 
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Where the lord grants the reverBion of copyhold pro- Grantee of re- 
perty to one for life, immediately after the death, &e. of qj^l^"™! 
another, the grantee acquires a perfect legal title without uUe witboui 
admittance, and may bring ejectment on the death of the 
tenant for life, there being a plain distinction between the 
case of conveying an eatate from a copyholder to another 
person, and conveying it from the lord to that person. (I) 
It is also observable, that in the case of a grant, the exe- 
cution and delivery thereof to the grantee is an accept- 
ance of him as tenant. (S) 

Should the person entitled to admission be an infant, Admunoa of 
Jvme covert, or lunatic, the recent statute of 1 W. 4, c. 65, ctwtl or 
(which repealed 9 Geo. 1 , c. ^,) authorizes the infant by iinrnic. 
himself or guardian, the feme cocer^ by herself or attorney, 
and the lunatic by himself or bis committee, to appear and 
be admitted; and in default of appearance, various powers 
are given to the lord : (3) and the 9th section provides, 
that no forfeiture shall be incurred by any infant, /erne 
covert, or lunatic, for neglecting or refusing to come to 
any court, and be admitted, or for omitting, denying, or 
refusing to pay the admission fine. 

It appears that tlie lord cannot enforce the admission Lord cannat 
of a surrenderee without a custom, the tenancy being filled ^u^iho^ 
by the surrenderor, though by fecial custom the lord cusiom. 
may seise, if after three proclamations the surrenderee 
should not come in and be admitted. (4) And a custom 
for the grantee of customary estates passing either by 
deed or surrender to be admitted during the grantor's life 
has been held good. (5) 

So a custom, requiring a remainder man coming into 
possession on the death of the tenant for life to be ad- 
mitted, will be good. (6) 

(1) Roe V. Loveless, 2 Bar. & Aid. 4G3. 
<2) 1 Watk. Cap. 320, [4th ed.] 

(3) se.3to 10 inclusive. 

(4) 1 Watk. Cop. 293, [4tli ed.] 
(6) Fenn v. Marriott, Willes, 430. 
(6) Doe V. Jeaney, 5 East, 533. 
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enures accord- 
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Law of Copyholds. 

It is of importance to bear in mind^ that the admission 
of a tenant for years, or for life, operates as the admission 
of all in remainder, so as to place them in the seisin, and 
make their interest the subject of surrender and devise ; (1) 
but the heir of a remainder man, or reversioner dying 
during the continuance of the particular estate, must be 
admitted. (2) 

In the case of joint tenants, the admission of one will 
enure as the admission of both, in consequence of the 
nature of their interest; and one may release or sur- 
render to the other without any new admission being 
necessary i (3) but in the case of tenants in common, as 
they take several estates, each must be admitted to his 
own share. (4) 

When an appointment is made of copyholds in exercise 
of a power contained in a surrender, the appointee is the 
party to be admitted, and not the appointor or donee of 
the power, who takes no interest. (5) 

Though as between the surrenderor and the lord, the 
former is tenant for all purposes of service until the ad- 
mission of the surrenderee ; yet as between the surren- 
deror and surrenderee, the latter cannot be prejudiced by 
any act done by the former subsequent to the surrender, 
being in by relation to the time of the surrender. (6) 

Admittance, in whatever terms made, is said to enure 
according to the title, so that if the surrender be for 
life, and the admittance in fee, the surrenderee has an 
estate for life only ; (7) and if the surrender be absolute. 



(1) Church V. Mundy, 12 Ves. 426. 

(2) 1 Watk. Cop. 360, [4th ed.] 

(3) 1 Watk. Cop. 338, [4th ed.] 

(4) Co. Cop. ss. 36. 56. 1 Watk. Cop. 340, [4th ed.} 

(5^ Holder v. Preston, 2 Wils. 400. 1 Adol. & EL 283. 1 Watk. Cop. 
334, [4th ed.] 

(6) Holdfast V. Clapham, 1 T. R. 600. Doe v. Hall, 16 East, 208. Rex 
V. JVIildmay, 5 Bar. & Adol. 254. Supra, p. 32. 

(7) 4 Burr. 1961. Zouch v. Forse, 7 East, 186. 12 Ves, 431. 1 Watk. 
Cop. 85, [4th ed.] in notit. 
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and the admittance c^nditjoinl, the condition will be 
void.{l) 

Cases may possibly exist,' in which an admission would A^iwonim- 
be implied from certain acts done or acquiesced in by the 
lord or steward. (S) It has however been decided, that 
the acceptance by the steward of a surrender if{om an 
unadmitted surrenderee is not an implied admittance, and Sunander of 
, , ,..,;. 1 1 - unadmitiedru- 

that such a surrender is void ; and it seems that notbing nndHM void. 

short of an actual admi^ion will enable, a copyholder to 
n an ejectment, (3) 



8. Of the Fine on Admittaace : herein of renemal 
and other Fines, the Fine payable by Joint 
Tenants, by Heir of Surrenderee before ad- 
mission, by the Heir <ff, admitted Copyholder's 
Heir, by Tenants for Life . and Remainder 
Men, Joint Tenants, Coparceners, Tenants in 
Common, Special Occupants, Copyholders for 
Years, Appointeesunder Powers in Surrenders, 
Mortgagees, Infants, Femes Covert, and Luna- 
tics, and as to the Remedy for the Fine. , 

On the admission of a tenant, a 6ne usually becomes pay- i 
able to the lord as the consequence of such adtntssion, 
though in many manors no fine is due in certtun cases. (4) 
This fine is in some manors certain, and ascertained by 
the custom, but more generally is uncertain, or what is 
termed arbitraryr and to he assessed by the lord or 
steward: yet, though micertain, the lord will not, with 
respect to copyholds' of inheritance, and to which he is 
compellable to grant admission, be allowed to exercise an 
arbitrary discretion in fixing the amount, and two years' 

(1) Co. Cop. B. 41, p. 93. 

(3) I Witk. Cop. 418. 337, [4th ed.} 

(3) Doe V. Tofisld. II £ut, 249. 1 Walk. Cop. 330, [4&«d.] 

<4) 1 Walk. Cop. 323, [4th ed.] 
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*tfi Law of Copyholds, 

improved value of the copyhold is considered the extreme 

limit for estimating the fine, allowing for quit rents, but 

without deducting land-tax. (1) 

Fine without But where the lord is not compellable to admit, as in 

zestncbon. ^j^^ ^^^ ^^ copyholds grantable for life only, without 

any right of renewal, the lord is under no restriction as 
to the amount of the fine. (2) 

Fine on aliena- In the Case of customary freehold or tenant right estates 

. .^ ^Y^^ north of England, passing by grant or bargain and 

sale with the lord's license, a fine is frequently payable as 

well on the alienation or death of the tenant, as on the 

Fine on death admission, being what is termed a dropping-fine : and in 

some manors, a fine accrues on the death of the lord, as 
well as on the alienation or death of the tenant. (3) 

Fines on grant- By special custom, fines are payable to the lord on 

ing hcenses. granting licenses to the tenant enabling him to do certain 

acts, as to demise, &c. ; but by general custom, fines are 
only due on admissions. (4) 

Knee on copy- In the case of fines on copyholds renewable for three 

lives, the general custom is, to assess a year and a half's 
value on the first life, the half of that on the second, 
and the half of that on the third ; (5) and when there 
exists a tenant right of renewal on payment of a fine 
certain, it is necessary, in order to establish the custom, 
that the certainty of the fine be shewn. (6) 

Fine on admis- On the admission of joint tenants, it appears that for the 

tcnants.^°"*' first life two years' improved value may be taken; for 

the second life, half the sum taken for the first; for the 
third life, half the sum taken for the segond ; and for the 
fourth, half that which is taken for the third, and so on ; and 
that a fine so assessed is reasonable. (7) But it is not to be 

(1)2 Doug. 724 n. in Grant t. Astle. 1 Watk. Cop. 371, [4th ed.} 

(2) 1 Watk. Cop. 372, [4th ed.] 

(3) Doe V. Towns, 2 Bar. & Adol. 586. Co. Lit. 59 b. 

(4) 1 Watk. Cop. 384, [4th ed.] 

(5) 1 Burr. 217. 1 Watk. Cop. 375, [4Ui ed.] 

(6) Duke of Grafton v. Horton, 2 Bro. P. C. 284. 

(7) Wilson V. Hoare, 2 Bar. & Adol. 350. 
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hence inferred, that this mode of computing the fine would 
be adopted, however numerous the joint tenants might be. 

It has been supposed, that if a surrenderee die before Fine on death 

J • • 1 • 1 • •!! IT* 11a * \ I* 1 1a. 01 surrenQGree* 

admission, his heir will be hable to a single nne only : but and of copy- 
that if the heir of a copyholder die before admission, the hold heir before 
heir of such heir will be liable to a double fine. (1) 

Respecting the fees payable on the admission of the 
devisees of admitted and unadmitted devisors, see infra^ 
Sect. V. 

The admission of a tenant for years, or for life, ope- Fineonadmis- 

ai j.i_j*-i*ii» "J n. 1 sio'i of particu- 

ratmg as the admission of all m remainder, one nne only |„ tenant and 
is payable in the absence of a custom to the contrary : and remainderman. 
when a person is admitted to an estate in remainder, the 
fine is usually one-half: (^) but when the full fine has been 
paid by the tenant of the particular estate, no further 
fine will, in the absence of a special custom, be payable on 
the admittance of the remainder man, on his estate falling 
into possession. (3) 

When particular estates and remainders are created, Modeofaises- 
the lord may assess the fine on the tenant for life, or may ^^^ ^^' 
apportion the same among the different parcels of the in- 
heritance, but cannot throw the whole of it upon those in 
remainder. (4) With respect to renewal fines, the usual B^^ewal fines. 
course is for the tenant of the particular estate and the 
remainder man to pay according to the value of their 
respective interests : (5) and where a testator indicates an 
intention that fii^es, on the admission to copyholds, should 
from time to time be paid, in order to maintain a perma- 
nent interest in the property for the benefit of those to 
whom he has successively limited his fee-simple estates, 
and has not described the fund out of which such pay- 
ments should be made, the general principles of equity 

(1) Scriy. Cop. 405. 1 Anstr. 13. 1 Watk. Cop. 364, [4th ed.] 

(2) 1 Watk. Cop. 374, [4th cd.] 

(3) Dean and Chapter of Ely v. Caldecot, 8 Bing. 439. 

(4) Lord Kensington v. Mansell, 13 Ves. 246. 1 Watk. Cop. 359, [4th ed.] 

(5) Nightingale v. Lawson, I Bro. C. C. 443. 



74 



Law of Copjf holds. 



Tine on admis- 
sion of sur- 
renderee of 
particular te- 
nant and re- 
mainder man. 

On admission 
of heir of 
remainderman. 

On admission 
of copar<ieners, 
and the sur- 
renderees of 
joint tenantsand 
coparceners. 

On admisdon of 
tenants in com- 
mon, and their 
surrenderee. 

Tenancy in 
common does 
not create dis- 
tinct tenements. 



On admission 
of special occu- 
pant 

Of copyholder 
for years. 



require, and the course of authority has settled* that the 
tenant for life, and those in remainder shall bear the bur- 
den of those payments in the proportion of the benefits 
which they actually deriye from such admissions. The 
old rule was, that the tenant for life should in such cases 
contribute one-third, i^nd that two-thirds should be borne 
by those in remainder. (1) 

If a particular tenant and a remainder man join in a 
surrender, one fine only is payable on the admission of the 
surrenderee : (2) but if they surrender separfttely, the sur- 
renderee of each must pay a fine on admittance. The 
heir of a remainder man or reversioner must also pay a 
fine on admitttmce. 

Coparceners pay but one fine on admission, and one 
only is payable on the admission of the surrenderees of 
joint tenants and coparceners: but tenants in common 
severally pay an apportionment of the admission fine, 
each taking a distinct estate : (3) and if they all join in 
a surrender of the entirety, one fine only is payable by 
their surrenderee. 

A tenancy in common does not, however, create distinct 
and separate tenements, but leaves the tenement entire ; so 
that when the interests are again vested in one person, he 
is seised, not of so many undivided portions, but of one 
entire estate* (4) 

A fine is also payable on the admission of a special oc- 
cupant, (5) and will be so on the admission of an occupant 
under the recent statute of wills. (6) It is also payable on 
the admission of a copyholder for years. (7) 

(1) Playters v. Abbot, 2 Myl. & Keen, 97. Earl of Shaftesbury v. Duke 
of Marlborough, ibid. 111. 

(2) Co. Cop. s. 66. "k 

(3) 1 Watk. Cop. 316, [4th ed.] 

(4) Co. Cop. s. 56* Garland v. JekylU 2 Bing. 273. HoUoway ▼. Berke- 
ley, 6 Bar. & Cress. 2. 

(5) 1 Watk. Cop. 376, t4th ed.] 

(6) Sec Sect. V. infra, 

(7) Earl of Bath v.'Abney, 1 Burr. 206. 1 Watk. Cop. 363, [4th ed.] 
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In the case of there being several tenements held by Finesonseveral 
the same person^ the fines must be assessed and demanded ^°«°^«nti. 
for the tenements severally. (I) 

Appointees under powers being the parties proper to On admisnon 
be admitted, are therefore liable to a fine, and not the underpovim. 
donees of the power. (2) 

On the admission of a mortgagee, a fine will accrue ; On admianon 
but no fine will he payable in respect of the equity of ° "^"S*g®®- 
redemption, until a .surrender is required from the mort- 
gagee, sin6e, in cases of trust, the trustee and his repre*- 
sentatives ,are the persons to be admitted tenants, and not 
the cestui que trusty or those clsuming dnder him. (S) 

•If one in the seisin, having covenanted to surrender to .Where tingla 
A.^. afterwards surrender to B. as the assignee of A., ^f,*^^^^* 
the lord will be compelled to admit B. on payment of a 
single fine. (4) 

' But it is thought that the assignee of one to whom a 
surrender has been made, but who has not been admitted, 
cannot compel admission without paying a double fine. (5) 

Should a copyholder surrender to the use of himself for Where fine 
Hfe, or other particular estate, it seems that in strictness a renderor. ^ *'*'* 
fine would accrue on his admission to such estate, the same 
being newly created; (6) 

. If a copyhold be granted on a condition to be performed No fine pay- 
by the grantee, and. the condition be broken, and the J^/'J^afti^ 
grantor re-enter, his admittance is unnecessary, and no broken. 
fine is payable, he being tn as of his old estate. (7) And Noronmar- 
if' a man marry a feme copykolder, no fine accrues to the* copyholder!^ 
lord. (8) 

(1) 1 Watk. Cop. 378, [4th ed.] 

(2) 1 Watk. Cop. 454. Rex v. Lord of Manor ofOundle. 1 Adol. & £1.283. 

(3) 1 Watk. Cop. 351-2, [4th ed.] 

(4) Rex V. Lord of Manor of Hendon, 2 T. R. 484. 1 Watk. Cop. 362, 
[4th ed.] 

(5) Scriv. Cop. 359. 

(6) 1 Watk. Cop. 446. 

(7) Co. Cop. 8. 66. 

(8) Ilnd. 
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A fine is said to be no charge on the land, and admission 
cannot be withheld until the fine is paid, for no fine is due 
until admittance, (1) and the lord has his remedy by 
action. The reasonableness or unreasonableness of a fine 
is a question for the determination of a jury. (2) 

Upon the admission of an infant, feme covert, or lunatic 
under the provisions of 1 W. 4, c. 65, (which repealed the 
9 G. 1, c. 29) the fine is to be demanded by the bailiff 
or agent of the lord, by a note in writing, signed by the 
lord or his steward ; and if the fine is not paid within 
three months after demand, the lord is empowered to en- 
ter on the copyhold, and receive the rents, and there- 
put satisfy himself the fine and expenses ; and if the 
guardian, husband, or committee pay the fine, they are 
authorized to repay themselves out of the rents; and 
no forfeiture is to be incurred by any infant, feme covert, 
or lunatic, for not attending court, or non-payment of the 
fine. (3) 

The title of a copyholder being perfected by admission, 
a covenant to surrender copyhold property to a purchaser, 
and to do and execute all further acts and assurances for 
the more perfect surrendering of such property, is not 
broken by a refusal to pay the fine due on the purchaser's 
admission. (4) It may be added, that an action of debt, 
or indebitatus assumpsit, will lie for the reaovery of a fine; 
such an action, however, is not within the statute of limi- 
tations ; (5) nor does the recent statute of limitation, (6) 
contain any provision for presuming a fine paid. But it is 
probable that payment would be presumed after a lapse of 
twenty years, (7) 



(1) 4 Co. Rep. 28 a. 

(2) 1 Watk. Cop. 378, [4th ed.] Scriv, Cop. 418, 420. 

(3) Vide ss. 6, 7, 8, 9. 

(4) Graham v. Sime, 1 East, 632. 

(5) 21 Jac. 1. c. 16. 

(6) 3 & 4 W. 4. c. 27. 

(7) 1 Watk. Cop. 383, [4th ed.] 
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Sect. III. — Of Dispasitiont by Huiband and Wife, 
entitledin Her Right, in Cases not falling under 
the Statute ofS^ilV.i, c. 74. 

When husband and wife are entitled in her right to where 3 & 4 
copyhold lands, she not being tenant in-tail thereof, and lYl*'^''tlnd 
the estate therein being legal and not equitable, and the to d^pontioiii 
objecto to be effected by the 77th section of the above J^Jj''^^ 
statute could, before the passing thereof, have been 
effected by her in concurrence with her husband by sur- 
render into the bands of the lord of the manor of which 
the lands may be parcel, then the above statute is not to 
extend thereto. The means provided by the statute for 
enabling husband and wife entitled in her right to deal 
with the wife's interest in copyhold lands will be stated in 
a future page. (1) 



Sbct.IV. — Of a Release of Right : herein of Release 
of Equity of Redemption; of Release by Hus- 
band and Wife, entitled in Her Right, and by 
Joint Tenant. 

■\Vhen the title of an admitted copyholder is imperfect, Re!ea»eof 
the defect is frequently cured by a release from the person "^ 
having the right to the copyhold tenant: (2) so the equity ofequHjofte. 
of redemption of a copyholder may be released to the sur- demptioD. 
renderee on condition, who has been admitted : and it 
seems that a power coupled with an interest may be ex- 
tinguished by release. (3) 

Where the right or power is in a married woman, the Releueby 

married no- 

0) ViiMinfra, Sect. VI. mtn. 

(2) 4 Co. Rep. 25 b. Co. Lil. 59 ft. Co. Cop. s. 36. Gilb. Tan. 193. 
10 Eort, S95. 1 VrUk. Cop. 83, [4lh ed.} 

(3) Feuae't Poslh. Woriw, lOB. West v. Bemey, 1 Rom. & Myl. 431 . 
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same may now be released or extinguished by the deed of 
husband and wife. (I) 
By joint te- A joint tenant may also pass his interest to his com- 

panion either by release or surrender. (S) 



nant. 



Sect. V. — As to the Disposition by Will, and the 
Statftte of I Vict. c. 9&,foT the Amendment of the 
haws with respect to Wills. 

1. Of the Disposition of Copyhold Property by 
WiU, prior to the above Statute. 

The law as to As the law stood before the above statute, copyhold 
to tSe^statuteT' property might have been disposed of by a will, though 
not attested by any witness, nor even signed by the copy- 
holder, the case not falling within the 5, 6, 7 or 9th sections 
of the 29 C. S, c. 3, and the will having been looked upon 
rather as a declaration of the uses to which the surrender 
to the use of the will (formerly made necessary) should 
enure, than a proper will, the property being considered 
to pass by the surrender and will taken together, (as if the 
devisee's name had been inserted in the surrender,) and 
not by the will alone : and any will recognised by the 
Ecclesiastical Court was sufficient to pass copyholds. (3) 
And even a parol will would have been sufficient. (4) If 
however any particular formality was required to attend 
the execution of the will, it must of course have been 
complied with. (5) 

(1)3&4W. 4, c.74,8. 77. ' 

(2) Gilb. Ten. 289. 

(3) Carey v. Askew, 2 Bro. C. C. 59. Doe v. Danvera, 7 East, 299. 
1 Jac. & Walk. 570. Noel v. Hoy, 5 Mad. 38. 

(4) 1 Watk. Cop. 171, [4th ed.] 
(6) 1 Watk. Cop. 174, [4th ed.] 
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2. Of the Law prior to the 1 Vict. c. 26, concerning 
the Will of a Copyhold Heir, Devisee, and Pur- 
chaser, and concerning the Disposition by Will 
of Equitable Interests, of Resulting Trusts, 
of Estates pur autre me, of Contingent and 
Executory Interests, of Rights of Entry, and 
of Subsequently Acquired Property. 



Before the now repealed statute of 55 Geo. S, c. 192, an Formerly cm. 
unadmitted customary heir could not have devised before couidnotXiTe 
admittance, unless he had made a previous surrender to devised without 
the uses of his will. That statute having supplied the want will. 
of a surrender, an unadmitted heir might have devised be- 
fore admittance, since he was perfect tenant on the death 
of his ancestor, as against all persons except the lord. (1) 

But a surrender to will by an unadmitted surrenderee was Surrender to 
void, and not rendered valid by his subsequent admittance-(2) "^l^^' 
So before the 55 Geo. 3, a surrender was necessary to the rendereewu 
devise of a remainder or reversion. (3) Also, before the 
\ Vict. c. 26, It was a settled rule both at law and in 
equity, that a devisee of copyholds who had not been ad- 
mitted, and being the devisee of one who had the legal 
sieisin, couM not .deyise the equitable interest therein, Unadmitted 
though he was admitted subsequently to the date of his ^J^^^^ 
will : (4) it was not therefore a consequence, that every one who vised. 
had an incomplete legal title, had an equitable title, though 
equitable interests were for the most part capable of being Equitable in- 
dealt with in equity, as legal estates were at law ; so that a '^ 

(1) Right V. Banks, 3 Bar. & Add. 664, (overruling King v. Turner, 
2 Sim. 548.) King v. Turner, 1 Myl. & Keen, 456. 

(2) Doe T. Tofield, 11 East, 246. 

(3) Church v. Mundy, 12 Ves. 426. 

(4) Wainewright v. Elwell, I Mad. 627. Doe v. Vernon, 7 East, 8. 
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purchaser might have devised before admittance. (1) And 
so long as the tenancy remained full| the equitable mterest 
might have been disposed of through its various devolu- 
tions. (2) 

A will disposing of the equitable interest in customary 
freeholds^ not capable of being surrendered to the use of a 
will^ must^ before the recent statute, have been executed 
in conformity with the statute of frauds, as such an exe- 
cution was necessary to pass the legal interest ; and in the 
absence of a custom authorizing a devise of the legal in- 
terest in customary freeholds, the equitable interest therein 
would not have passed by an unattested codicil, where the 
disposition by will or codicil was required to be legally 
executed. (3) 

But the resulting trust in fee in customary freeholds was 
devisable before this statute, though the custom neither 
recognised an alienation by will, nor permitted any trusts 
to appear on the court rolls. (4) 

So, prior to this act, copyhold property was not, (as ob- 
served in a former page) the subject o{ general occupancy ; 
and therefore if no special occupant was named in the grant, 
and the grantee had died in the lifetime of cestui que vie, 
the copyhold would not have gone to his executors or ad- 
ministrators under the provisions of 29 C. 2, c* 3, s. 12, 
but to the lord. 

Contingent and executory interests, and possibilities 
coupled with an interest, were before this statute capable 
of being disposed of by will, if the person to take was as- 
certainable before the happening of the contingency. (5) 

But a contingent interest was not devisable, if the per- 
son to take was uncertain: so that where a testator left his 
real estate to A. and 3m or the survivor of them, and A* 

• 

(1) 2 Vern. 679. Sug. V. & P. 174, [9th ed.] 

(2) PhilUps V. Phillips, 1 Myl. & Keen, 649. 

(3) Hussey v. Grills, Amb. 299. Willan v. Lancaster, 3 Russ. 108. 

(4) Wilson V. Dent, 3 Sim. 386. Lewis v Lane, 2 Myl. & Keen, 449. 
Sup, p. 57. 

(6) Selwyn v> Selwyn, 3 Burr. 113L Jones v. Roe, 3 Term Rep. 88. 
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in B's lifetime devised her contingent interesti and after^ 
wards became the survivor, it was held that such interest 
did not pass. (1) 

With respect to the disposition by will of rights of Rightoof entry, 
entry, it seems that previously to the recent act, they 
were not the subject of devise : for instance, the right of 
entry incident to the warranty annexed to exchanges 
could not have been devised. (2) 

Copyhold property acquired after the date of a will Copyhold pro- 
might before this statute have passed by the will, if ^brnquenUyto 
containing a disposition of copyhold property generally, "^^i* 
and if the property had been surrendered to the uses de- 
clared by the will. (3) And as a codicil to a will brought 
down the language thereof to the date of the codicil, copy- CodicU. 
holds acquired subsequently to the will might nevertheless 
have passed thereby. (4) 



3. Of the recent Statute of fViUs, concerning the 
disposition of Copyhold Property : herein (m to 
the general Operation of the Statute ; as to the 
Disposition of Property not Surrendered to the 
Use of Will; as to Disposition by unadmitted 
Devisor ; as to Estates pur autre vie. Contin- 
gent and Executory Interests, Rights of Entry, 
and subsequently acquired Property, 

The leading objects of the statute are as follows : 1. To Leadingobjecu 
extend the power of disposition by will over all real and wiiuf'*** ^ 
personal estates and interests which the testator shall be 
entitled to at the time of his death : 2, To furnish some 
particular enactments applicable to customary or copy- 
hold property, and estates pur autre vie of whatever te- 
nure : 3. To require all wills and appointments by will to 

(1) Doe v. Tomkinson, 2 Mau. & Sel. 165. Fearne C. R. 366, et t§q. 

(2) Attorney General v. Vigor, 8 Ves. 256. 

(3) Sug. V. & P. 182, [9th ed.] 

(4) 7 Ve». 98. 16 Vei. 167. 

G 
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be signed in the presence of two -witnesses, preisent at the 
same time, and their subscription of the will in the testa- 
tor's presence ; and to make some particular provisions 
with reference to such witnesses : 4. To make provisions 
relative to the revocation and alteration of wills : 5*, To 
provide for the operation attributable to a residuary de- 
vise, and to general words of devise, in passing properly 
and executing powers : 6. To provide for the fee passing 
without words of limitation : 7. To give a construction to 
certain words, and to a devise to trustees and executors : 
8. To enable certain persons to take through others, though 
dying in the testator's lifetime. (1) 

The statute first gives an interpretation to certain words 
and expressions, enacting that the word ^' will" shall ex- 
tend to a testament, a codicil, an appointment by will, or by 
writing in the nature of a will in exercise of a power, and 
to a disposition by will of the custody of children under 
12 C. 2, c. 24, s. 8, or the Irish Act, of 14 &] 15 C. 2, 
and to any other testamentary disposition : that the words 
Real estate." " real estate" shall extend to manors, advowsons, meis- 
suages, lands, tithes, rents, and hereditaments, whether 
freehold, customary freehold, tenant right, customary or 
copyhold, or of any other tenure, and whether corporeal, in- 
corporeal, or personal, and to any undivided share thereof, 
and to any estate, right, or interest, (other than a chattel 
interest) therein ; and that the words ** personal estate" shall 
extend to leasehold estates, and other chattels real, and 
all other property whatsoever which by law devolves upon 
the executor or administrator. 

Section 2 repeals several statutes and parts of. statutes 
applicable to wills ; the 5,6, 12, 19, 20, 21 & 22d. sections of 
the statute of frauds, 29 C. 2, c. 3 ; the 9th section of 14 
G. 2, c. 20, relating to estates pur autre me; and the 55 G. 
3, c. 192, which dispensed with a surrender to the use of a 



" Personal 
tate." 



Repealing 
clause. 



(1) The Analysis prefixed to the statute in the Appendix will afford the 
reader a condensed view of Its various provisions. 
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will, intituled an " act to remove certain difficulties in the 
disposition of copyhold estates by vill." 

The 3rd section of the statute then enacts, that every FoiwordB. 
person may by will dispose of all real and personal estate P""""™ ?" ■ 
lie may be entitied to, at law or in equity, at the time of his 
death, and which, if not so disposed of, would devolve upon 
the heir-at-law, or customary heir of him, or, if he became 
entided by descent, of his ancestor, or upon his executor 
or administrator ; and that the power thereby given should - 
extend to all real estate of the nature of customary free- CuBtomar; 
hold, or tenant right, or customary or copyhold, though the ^J^y"^ 
testator nught not have surrendered the same to the use tat«>. 
of bis will, or though, being entitied as beir, devisee, <»■ 
otherwise to be admitted thereto, he should not have been 
admitted thereto, or though the same, in consequence of 
the want of acustom to devise or surrender to the use of a will 
or otherwise, could not at law have been disposed of by wtUif 
the act had not been made, or though the same, in conse- 
quence of there being a custom that a will, or a surrender to 
the use of {i will, should continue in force for a limited time 
only, or any other special custom, could not have been dis- 
posed of by wiU according to the power contained in the , 
act, if the act had not been made i and abo to estates pur Estates pvr 
atitrt vie, whether there should or should not be any spe- ■""" ™- 
cial occupant thereof, and whether the same should be free- 
hold, customary freehold, tenant right, customary or copy- 
hold, or of any other tenure, and whether a corporeal or an 
incorporeal hereditament ; and also to all contingent, execu- Contingeat or 
tory or other fiiture interests in any real or personal es- i°'j^,^"^ 
tate, whether the testator might or might not be ascer- 
tained as the person or one of the persons in whom the 
same respectively might become vested, and whether he 
might be entitled thereto under tfae instrument by which 
the same respectively were created, or under any dispo- 
sition thereof by deed or will; and also to all rights of Rights of entry. 
entry for condition broken, and other rights of entry ; and P™p«rtj ac- 
also to such of the same estates, interests and rights re- qncDtlytowiii. 
G 2^ 
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spectiyely, and other real and personal estate^ as the testa- 
tor might be entitled to at the time of his deaths though he 
might have become entitled to the same subsequently to 
the execution of his will. 
Estate ptir The 6th section enacts, that if no disposition by will is 

hold tenure. made of an estate pur autre vie of a freehold nature, the 

same shall be chargeable in the hands of the heir, if it 

come to him by special occupancy, as assets by descent, as 

Of freehold, or in the case of freehold land in fee-simple ; and that if there 

copyhol?^' **' be no special occupant of an estate pur autre vie, whether 

tenure. freehold or customary freehold, tenant right, customary or 

copyhold, or any other tenure, and whether a corporeal or 
incorporeal hereditament, it shall go to the executor or 
administrator of the party who had the estate by virtue of 
' the grant ; and that if the same come to the executor or 

administrator either by special occupancy, or by virtue of 
the act, it shall be assets in his hands, and be applied as 
the personal estate of the testator or intestate. 



4. Of the Recent Statute of Wills with reference to 
the Competency of Persons to make Wills; the 
Will of a Married Woman; the Mode of ExC' 
cuting a Will; the Consequence of a Witness 
being a Devisee, Legatee, Creditor, or Executor ; 
as to the Re-publication of a WiU, or the Revl- 
val thereof by Codicil; and as to the Commence- 
ment and Extension of the Statute. 

Will by person The 7th section enacts, that no will made by any per- 
oneln^d/' ^on under the age of twenty-one years shall be valid. 

Previously to this enactment, no person under the age 
of twenty-one years could have made a valid disposition 
by will of lands, tenements, rents, or hereditaments ; nei- 
ther could the disability of infancy have been dispensed 
with. (1) But it seems to have been the better opinion, 
that a male infant of the age of fourteen, and a female 

(1) 3 Atk. 897. 
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infant of the age of twelve) might have disposed of per- 
Bonal estate by will, though deeds executed by infants 
under twenty-one are in some cases absolutely void, and 
in others voidable. (1) 

The 8th section provides, that no wUl of a married WiHofiiMnNd 
woman shall be valid, except such a will as she might have '"""*"• 
made before the act. 

A Jeme covert may be authorized to dispose by will 
either of real or personal estate, and her will of real estate 
must, in the absence of any prescribed solemnities, be ex- 
ecuted as a proper wilL (2) 

(1) Co. LiL 89 b. D. (6). 

(2) 1 Sng, Pow. 297, [6th ed.] 

As having aomc conneclioD vitb the Bubjeet of th« text, it mnj' not be thought 
inelarant to intiodace at this place a few obervalioDB on the efficacy of woids 
of Mipuale UM, umeied to gifta of propertj to nntnanied wamen, aj sgaiiut 
theii future huBbaods. 

In the judgment on the caie of Masaej t- Fsrkei, 2 Mjl. & Keen, 174, aa MaMsjr v. 
opinion was eipressed by the court, that where property is given to an un- Packer. 
married woman foe her separate use, indepeDdentl; of any husband she may 
marry, and she afterwards manies without any dispotilion or settlement of the 
property hanog been made, the words of separate use are of no avail as against 
the husband, but be acquires an interest in the property by the mairiage, and she 
is prevented from exercising any dominion over the properly after the marriage. 

This case excited considerable atteotien in the profession, as it contravened 
an ofunioD which had before very generally existed, that words of separate use 
would in such a case he available against a future husbaad. 

In considering that portion of the judgmeal in Massey v, Parker which has 
reference to the above point, it is material to observe, thatBraadonv. Robinson, Brandon i. 
IBVes. 429, Woodmeston v. Walker, 3 Rass. & Myl. 197* and Brown v. Robinson.* 
Pocock, 3 Russ. & Myl: 210, S Sim. 663, cases apparently cited in support Woodmeitonv. 
of the opinion ex preised by the court, were cases b which thesubject in debate ?^'"'*''' 
was, not whether a limitation to the »porai< lut of an unmarried woman was pocock. * 
available against a future husband, but whether, where property was settled on 
a person for life, words mtricliue ef a2ten«ttDn would be available in the ab- 
sence of a limitation over, which they were held not to be. The case of Acton Acton v. 
*. White, I Sim. fie Stu. 429, also belongs to the tame clan. The casei of White. ' 
Barton v. Briscoe, Jac. 603, and Jones v. Salter, 2 Ru«. fit Myl. 208, de- Barton v. 
cided, that where there is a Umitatiaa to the sepante use of ■ marriti woman, Briscoe, 
with words restrictive of aniieipalim, the latter words are available only during ■'<"'*• *■ Salter, 
the existing coverture ; and the case of Newton v. R«id, 4 Sim. 141, only de- [^ gM-. y 
cided, that an annuity to the tqunite hm of a femt wis, who afterwards mar- Rejd. 
ried, might be aUanaled in the absence of a limitation over. 

In none of die above cases was it decided, that a limitation to the xparotf 
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Beable v. 
Dodd. 
Anderson y* 
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Simson y. 
Jones. 
Davies y. 
Thomycroft. 
Lee V. Prieux. 
Adamson y. 
Armitage. 



Johnson v. 
Johnson. 

Stiffev.Eyeritt. 



Purdew v. 
Jackson* 
Honner v. 
Morton. 



The 9th section enacts, that no will shall be valid unless 
it be in writing, and signed at the foot or end thereof by 

tue of an unmarried woman was unayailable against a future husband ; for such 
a limitation does not in fact operate as any restriction on the power of alienation 
in the feme, either before or after the marriage. 

On the other hand, the validity of gifts to the separate use of unmarried 
women, as against subsequent husbands, has been expressly recognised and acted 
upon by the courts in the several cases of Beable v. Dodd, 1 T. R. 193 ; 
Anderson v. Anderson, 2 Myl. & Keen, 427, successively before Sir J. Leach 
and Lord Eldouj Simson y. Jones, 2 Kuss. & Myl. 365, and Davies v. 
Thomycroft, 6 Sim. 420. It may also be inferred, from the case of Lee v. 
Prieux, 3 Bro. C. C. 381, that Lord Alvanley, and from the case of Adamson v. 
Armitage, 19 Ves. 416, that Sir W.Grant considered, that words of separate use 
annexed to gifts to unmarried women would be available against future husbands. 

The case of Anderson v. Anderson occurred some years previous to Massey 
y. Parker, but was not reported when the latter case was argued. In the case 
of Simson v. Jones, the feme was an infant at the time of marriage ; but that 
circumstance does not seem important with reference to the effect of words of 
separate use. Sir J. Leach there said, " the leasehold estate being given to 
the ieparate use of the wife, the husband takes no interest in it." The latter case 
has been followed by Lord Langdale, Master of the Rolls, in Johnson v. John- 
son, Rolls Court, 28th June, 1837. 

In Stiffe V. Everitt, 1 Myl. & Craig. 37, the point in question did not arise. 
In that case a testator directed the proceeds of a fund to be paid to the separate 
use of his daughter for life, exclusive of any husband she might marry, and 
with power for her to appoint the capital of the fund, but such appointment to 
take effect only from and after her decease, and without prejudice to her life 
interest : and the application to the court was for an immediate transfer of the 
capital on the wife's appointment ; but with this the court refused to comply -, 
for since the appointment which the wife was empowered to make was to take 
effect only from and after her decease, and as she might survive her husband, 
the interest to which she would then become entitled until her own death was 
reversionary only, and such as, consistently with the doctrine established in 
Purdew v. Jackson, 1 Russ. 1, and Honner v. Morton, 3 Ross. 65, could not 
be parted with. 

That portion of the judgment in Massey v. Parker which tended to shake 
the efficacy of gifts of property to unmarried women as against future husbands, 
where no settlement was made of the property by the feme, did not escape the 
attention of the learned author'of the Treatise on Powers, see 1 Sug. Pow. 206, 
[6th ed.] After makmg some observations on the cases, the conclusion he 
comes to is, that there seems to be no reason to apprehend that gifts to the 
separate use of women, extending to future marriages, will be held void, they 
having the great authority of Lord Eldon in Anderson v. Anderson, and having 
in truth been indirectly established by the courts in numerous cases, without 
any doubt being suggested as to their validity. 

If the reader will bear in mind, and more particularly when perusing the 
judgment in Massey v. Parker, that a gift to the separate use of an unmarried 
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the testator, at some other peraon in bis presence, and by 
bis direo^n; and Uiat such ngnature sball be made or 
acknowledged by the testator in the presente of two or 
more witnesses present &t the aame time, who shall sub- 
sciribe the willln the testator's jlreseoCe; but that no form 
of attestation shall be necessary. And the ISth section 
di^penaes 1*itb any publication of the will. 

It may be almost needless to observe, that according to Prior state of 
the state of the law before the present statute comes into 
operation, a will of freehold property must be signed by 
the testator, or the signature of the testator thereto 
must be acknowledged by him in the presence of three 
witnesses, and that diey must sigh in the testator's pre- 
sence, but that they need not be present at the same time ; 
and that it b sufficient if, whtin attesting the will, they be 
in such a situation as will admit of their act of signing 
being seen by the testator. 

The 14th section enacts, that a will shall not be invalid by lacompcieDcy 
reason of the incompetency of a witness to prove the same. JJ, j^vahd^"' 

The statute of frauds required the witnesses to a "ill- 
will to be credible witnesses, so that a will of freehold 
property might possibly have become invalid by reason of 
the incompetency of a witness. 

The 15th section enacts, that where some beneficial in- witneuto taU 
terest in real or personal estate is given to a witness to the ?oJ>«»»fici»i 
will, such interest shall he void, but that the witness shall 
be admitted to prove the validity, or invalidity of the will. 

Before this enactment, though a legacy to a v 



vomiu, independant of uj fiiture husband, operates si no nttrictim on 
(tUtiuiriim, but, in t]ie abaence of tnj Bettlement b^ng made of the property, 
l*aT«s bei U liberty to dispose of the same as veil aJUr ai befort mairiage, it 
will enable faim to reconcile the casea od the subject, and to see that tbepoatiaa, 
that ihegtft to the separate use of an uiunarried woman is vaJid against a future 
husband, does not impeach the doctrine eetablished in the several cases cited in 
the' judgtnent of Massey v. Parker, nor contravene that rule of law which 
denies validity to words restrictive of alienatiaa in the absence of ! 
over, 01, in the case of a married woman, in the absence of words ii 
anticipation. 
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a will of real estate was void, yet a legacy to a witness ta 
a will of personal estate was not void, the 5S G. 2^ c. 6, 
extending only to wills of real estates. (1) 

The 16th section enacts, that if by the will any real or 
personal estate is charged with debts, and a witness to 
the will be a creditor, he shall notwithstanding be ad- 
mitted as a witness to prove the validity or invalidity of 
the will. 

The 17th section enacts, that a witness to a will shall 
be competent to prove the validity or invalidity thereof, 
though he be an executor. 

The 34th section provides, that the act shall not extend 
to a will made before the 1st of January, 1838; and that 
every will re-executed or re-published, or revived by any 
codicil, shall be deemed to have been made at the time 
at which it was so re-executed, re-published, or revived ; 
and that the act shall not extend to any estate pur autre 
vie of any person dying before the 1st of January, 1838; 
and the 35th section provides, that the act shall not extend, 
to Scotland. 



S. Of the Surrender to the use of a Will: herein of 
the 65 G. 3, c. 192, dispensing with a Surrender y 
and its construction ; of the Will of a Joint Tenant 
and Mortgagor ; of the Supplying of Surrenders 
by Courts of Equity ; of the Effect of Genial 
Words of Devise before and after the above 
Statute^ and the Operation of that Statute 
thereon; and of the Enactment in the recent 
Statute of Wills as to General Words of 
Devise. 

Law|riorto65 Before the statute of 55 G. 3, c. 192, repealed by the 
* ' ' * recent statute of wills, it was necessary that a copyholder, 

(1) Emanuel v. ConsUble, 3 Russ. 436. Foster v. Banbury, 3 Sim. 40. 
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in order to render a dispositioit by will valid, should have 
previously surrendered the copyhold to the use of the 
will, unless the custom authorized such a disposition with- 
out a surrender. 

That statute enacted, that where any copyhold tenant ] 
might by will dispose of or appoint his copyhold tene- '"" ''*""^- 
ments, the same having been surrendered to such uses as 
should be declared by such willj every disposition or charge 
made by such will by any person, who should die after the 
passing of the act, of any such copyhold tenements, or 
any interest therein, should be as effectual, although 
no surrender should have been made to the use of the will, 
as the same would have been if the surrender had been 
made. 

The statute has been held to supply the want of a sur- ConMmctios of 
render in cases where it was mere matter of form only, "" ""tute. 
and not of substance; so that where the custom of a 
manor authorized a married woman to pass her copyhold Will of minioc! 
lands by will, founded on a previous surrender by herself 
and husband, on her separate examination, to the use of 
such will, the statute was held not to supply the want of 
such a surrender, the same being matter of substance, and 
requiring her separate examination. (1) It followed there- 
fore, that unless the surrender to will was bare matter of 
form, it was necessary to be made, to render the dispo- 
sition by will valid. And it is conceived that by reason 
of the 8th section of the recent statute, a surrender to 
- will would still be required in a like case. 

The will of a joint tenant, pursuant to a surrender to the wui of jobt 
uses thereof, operated before the 55 G. 3, c. 192, as a ~^^ 
severance of the joint tenancy ; (2) arid it is conceived that Geo. 3, c. 191. 
the same effect would be attributed to such a will made 
during the existence of that statute, and prior to the 



(1> Doa T. BaitlB, 5 Bai. & Aid. 492. 
(3) SnfTa, p. 41. 
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The 3rd sec tion of the latter statute, we have seen, ( 1 ) enaUes 

a person to dispose by will of all real and personal estate 

which, if not disposed of,, would devolve upon the heir, 

executor, or administrator : it seems, therefore, to follow, 

that under the recent act, a joint, tenancy in copyhold 

property will not be severed by the will of one of the joint 

tenants. 

Suteofthe If^ when the law required a surrender to the uses 

rend^ to 1^'of ^^ ^ ^'' *^ conditional suxarender had been made, and 

will was neces- the suxienderee admitted -thereon, the equity o£ redemp- 

tion might, have been disposed of without a surrender 
to will (S) But if the surrenderor had first made a 
oonditioniil surrender, and then his will, and afiterwards 
the surrenderee had been admitted, a surrender was ne- 
cessary to support such will, as the legal estate remained 
' in the . surrenderor until the admission of the ^surren- 
deree. (3) 
Cvm in which When a surrender to will was required, the want of it 
^LV was frequently suppUed by Courts of Equity in favour of 
*^***V7' ^** a wife, children, and dreditors. Such a surrender, when 

supplied by . 

Courts of iraatter of form ,only, having been rendered unnecessary, 

T^^iiy* 21)^ copyhold property being made generally devisable 

under the recent stEfthte without a surrender to will, it 
may be sufficient to refer to some only of the numerous 
cas^s in which ar surrender would have been supplied prior 
to the 56 G. S, c. 192. (4) 
Wantofsur- There are also cases in which equity will supply the 

render on a ^ inr./ 

deed sometimes Want of a surrender upoh a deed, as well as a will, for a 
cquSr^ ^^ younger child,' and up(Hi the same principle as in the case 

of a will> or the execution of a power, that is, for and 

(1) Supra, p. 83. 

(2) King V. King, 3 P. Wms. 358. 

(3) Keneb^ v. Scrafton, 8 Ves. 30. Doe v. Wioot, 5 East, 132. I Walk. 
Cop. 167, 333, [4th ed.) 

(4) Chapman v. Gibson, 3 Bro. C. C. 229. Fielding v. Winwood, 16 Yes. 
90. Braddick v. Mattock, 6 Mad. 361. Pennington v. Pennington, 1 Ves. 
& Bea. 406. Sampson v. Sampson, 2 ibid» 337. 1 Watk. Cop. 178, [4th ed.] 
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against the same persons :(1) but it seems a surrender 
would not have been supplied against the customary heir, 
nor against a grandchild, being the heir, unless otherwise 
provided for. 

If, before the 55 G. 8, c. 192, dispensing with a surren-* Operation of 
der to will, a person, having both freehold and copyhold f^^'^ls^S^o 
lands in A», had, by a will duly attested to pass the former, c. 192. 
devised all his lands, or all his real estate in A., and had 
not surrendered the copyholds to the uses of his will, the 
freehold lands only would. have passed, and the surren- 
der would not have been supplied in favour of a wife or 
child: had there been such a surrender, the copy- 
hold lands would also have passed, the intention to pass 
them being. manifested by the surrender: had the de- 
vise been for payment of debts, and no surrender made, 
and the freeholds proved insufficient, the copyholds 
would also have passed, and the surrender been supplied Surrender sup- 
in favour of the creditors, though not in favour of a wife P^®^' 
or child. (2) 

Further, if a testator, entitled both to freehold and Will not com- 
copyhold lands, had made a general devise of all his ^holS.'^** 
property by a will not competent to pass the freeholds, 
and there was no surrender to will, the copyholds would 
not have passed, nor would the surrender have been 
supplied as against the heir in favour of another child 
to whom the devise was made. (3) 

Again, if before the statute supplying the want of a Payment of 
surrender, a testator having both freehold and copyhold 
estates, and having surrendered th^ latter to the uses of 
his will, had charged his real estates generally with the 
payment of his debts, they would have been raised out 

(1) Rodgers ▼. Marshall, 17 Ves, 294. 

(2) Drake v. Robinson, 1 P. Wms. 443. Haslewoibd v. Pope, 3 P. Wms. 
322. Chapman v. Hart, 1 Ves. Sen. 273. Byas v. Byas, 2 Ves. Sen. 164. 
lindopp ▼. Eborall, 3 Bro. C. C. 188. Wentwotthy. Cox, 6 Mad. 363. Doe 
V. Bird, 5 Bar. & AdoK 695. 1 Watk. Cop. 174, [4th ed.] 

(3) Sampson v. Sampson, 2 Ves. & Bea. 339. 
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of those estates rateably according to their respective' 
value : and it would seem that the debts must now be 
borne in the same manner. (1) 
Erroneous Cases have occasionally arisen, where the question has 

statement as to ■■ i «» i i 

surrender. been, how tar an erroneous statement as to the surrender 

would prevent copyholds devised from passing. (2) 
Sarrenderto Although a surrender to will was dispensed with by the 

terionoflnten- statute, it might nevertheless, if actually made, have been 
tion. the means of indicating an intention to include copyhold 

property under a description which would have otherwise 

rendered it doubtful whether the same passed. (3). 

After 66 G. 3, Since, when a surrender to will was necessary, copyhold 

h l^^^Ti?" '^^lids would not have passed under words of general 

pass under devise Capable of being satisfied by confining them to 

gene evise. freeholds, unless such surrender had been actually made, 

it remained to be seen whether, when a surrender was no 

longer necessary, the copyholds would, under the like cir-^ 

cumstances, be held to have passed. 

The point lately arose in a case before the Court of 
Common Pleas, by which it was in effect decided, that if 
one, having both freehold and copyhold lands, devised them 
by words which would be satisfied by applying them to the 
freehold lands, the copyhold would nevertheless pass, 
though the same had not been surrendered to the uses of 
the will, such surrender having been supplied by the sta- 
tute. In this case the will was attested by two witnesses 
only. (4) 

This decision received the sanction of the Court of 
King's Bench in the recent case of Doe v. Birdy (5) in 
which the Chief Justice observed, that it seemed clear that 
the statute, by rendering a surrender unnecessary, had 
done away with the presumption of the testator's intention 

(1) Growcock ▼. Smith, 2 Cox, 897. 

(2) Oxenforth ▼. Cawkwell, 2 Sim. & Stu. 658. 

(3) White V. Vitty, 2 Russ. 484. 4 Russ. 684. 

(4) Doe v. Ludlam, 7 Bing. 276. Weigall v. Brome, 6 Sim. 99. 
(6) 6 Bar. & Adol. 695. 
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arising from the absence of a surrender, the presumption, 
namely, that the copyholds should not pass. The statute, 
therefore, supplied the intention which had been before 
supplied by the surrender. 

It is observable that the words of the statute were. Words of sta- 
*' every disposition or charge made, or to be made by ^^ 
any such last will and testament, by any person who 
shall die after the passing of this act ;'* so that if a will, 
made before the statute, contained an express or implied 
devise of copyholds, and there had been no surrender 
of the same to the uses of the will, and the testator had 
died after the passing of the statute, the same would 
have applied to such a case. (1) 

The S6th section of the recent statute has now enacted. Operation of 
that a devise of the land of the testator, or of the land of the S^eTstotSte 
testator in any place, or in the occupation of any person of MTUls. 
mentioned in his will, or otherwise described in a general 
manner, and any other general devise which would describe 
a customary, copyhold, or leasehold estate, if the testator 
had no freehold estate which would be described by it, 
shall be construed to include the customary, copyhold, and 
leasehold estates of the testator, or his customary, copyhold, 
and leasehold estates, or any of them, to which such de- 
scription shall extend, as the case may be, as well as free- 
hold estates, unless a contrary intention shall appear by 
the will. 

It follows, therefore, that as to wills made upon or after 
the 1st day of January, 1838, freehold, copyhold, and 
leasehold estates may pass under words of general devise. 

With respect to leasehold estates it may be observed, prior state of 
that, according to the prior state of the law, if a person, *^® ^^^ ^ 
entitled to lands in fee and lands for years, had devised perty. 
all his lands and tenements, the fee-simple lands only would 
have passed, and not the lands for years ; but that if a 
person, having lands for years only, and not in fee» had 
devised all his lands and tenements, the lands for years 

(1) Fide 6 Bar. & Adol. 713-14. 
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would haye passed, since the will would otherwise have 
been inoperative. (1) 



6, Of the Interest Devised and Createdy and the De- 
visee : herein of Powers to SeU ; of Devise to 
Customary Heir^ and the Effect thereon of the 
Statute for Amending the Law of Inheritance ; 
of the Enactments in the recent Statute of Wills 
with reference to a residuary Devise, the mean- 
ing attributable to certain Words, and the Fee 
passing without Words of Limitation; of the 
Interest taken by Trustees under Wills, and the 
Enactments with reference to a Devise to a 
Trustee or Executor, and the Death of a 
Devisee in tail, or of a Child or other Issue of 
Testator, {being a Devisee or Legatee,) in Tes- 
tator^s Lifetime. 

Devise to tnis- A direct devise of copyholds to trustees upon trust, will 
^^^' render their admittance necessary after the testator's death, 

and upon such admittance a fine will of course become 

payable. It is competent, however, to a testator, whose 

intention it is that his copyhold property should be sold, 

to give his trustees or executors a power to sell the same, 

without giving them any interest therein, in which case 

their admission will be unnecessary, and the fine saved. {2) 

As to the sup- It might be considered doubtful whether, in the case of a 

Sn^f to^ ^*'® power being given to executors to sell, without a pre- 

intfae case of a yious surrender to the uses of the will, the want of a sur- 

^^®' * render would have been supplied by the 55 G. 3, c. 192. 

That statute rendered valid every disposition or charge 

(1) Rose y. Bartlett Cro. Car. 293. Thompson v. Lawley, 2 Bos. & Pul. 
303. Dixon v. Dawson, 2 Sim. & Stu. 327. Hohson v. Blackburn, 1 Myl. 
& Keen, 57U * 

(2) White V. Vitty, 2 Russ. 496. - ' 
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of copyholds, or of any interest therein, made by the will 
of a copyholder, authorised by custom to dispose of or ap^ 
point his copyhold tenements by will, although no surren* 
der had been made to the use of the wilL 

Now it is conceived that a copyholder, authoriased to 
dispose of or appoint his copyholds by will, was authorized 
to appoint that the same should be sold by his executors, 
and that this would be such a dbposition as the statute 
would have rendered vaUd without a previous surrender. 

If there had been a devise to the customary heir of the Prior state of 
same estate which he would otherwise have taken by de- deviseto^cus- 
scent, he would have been held to take by descent as his tomaiy heir. 
better title, and not by purchase ; and though an execu^ 
tory devise of the fee had been engrafted on the devise of 
the fee to the heir, or the estate had been subjected to 
debts, he would nevertheless have taken by descent* (1) 

The 3rd section of the statute for the amendment crf'the Enactment in 
law of inheritance has enacted, that when any land shall c. 3, respecting 
be devised by a testator dying after 81st December, 1833, ^«^"® ^ *»«'• 
to the heir, or to the person who shall be the heir of such 
testator, such heir shsJl be considered to have acquired the 
land as a devisee^ and not by descent. 

According to the prior state of the law, a residuary de-> Prior state of 
vise would not comprise an estate devised to a person who siduary devise. 
died in the testator's lifetime : but it might comprise pro* 
perty, the specific, devise whereof was contrary to law, or 
incapable of taking efiect. (S) 

A residuary bequest of personal estate, with the opera- Ojierationor 
tion of which the new statute does not interfere, com^ q^^ ^ 
prises every thing not effectually given by the wUl, whether 
it happen by the death of a legatee, or the remoteness and 
consequent illegality of a bequest* (3) 

(1) Chaplin v. Lerouz, 5 Man. & Sel. 14. Doe v. Timins, 1 Bar. & Aid. 
530. Manbridge v. Plummer, 2 My]. & Keen, 93. Wood ▼. Skelton, 6 Sim. 
176. 

(2) Doe V. Sheffield. 13 East, 527. Page v. Leapingwell, IS Ves. 463< 

(3) 2 Mer. 392, in Leake v. Robinson. 
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Owration of ^1,^ 25th section of the recent statute of wills enacts, 

lesiduaTy devise , 

under Statute that in the absence of a contrary intention, such real 
^ ^' estate as shall be comprised in any devise, failing by the 

devisee's death in the testator's lifetime, or by reason of 
such devise being contrary to lavr, or otherwise incapable 
of taking effect, shall be included in the residuary devise, 
(if any.) 

This enactment will therefore have the effect of assimi- 
lating the operation of a residuary devise to that of a re- 
siduary bequest. 
F«6* It is well known that by a will the fee may be passed to 

a devisee without express words of limitation ; and accord- 
ingly the cases are very numerous in which the question 
has been, whether the expressions made ude of by the tes- 
tator were adequate to pass the fee. 
Under new sta- The S8th section of the recent statute enacts, that when 
without words ^^Y ^^^^ estate shall be devised without words of limitation, 
Qi limitation, the devise shall be construed to pass the fee, or other the 

whole estate or interest of the testator, unless a contrary 
intention appear* This enactment will, in many cases, af- 
ford an answer to the question, what the extent of interest 
acquired by a devise was, and render any recourse to law 
unnecessary. 
Devise after a As the law stands before the operation of this sta- 

general liBulure 

of issue. tute, a devise to a stranger,- to take effect after a general 

failure of issue, would be void for remoteness. (1) But 

Bequest after a bequest of personal property, after the death of a 

leaving issue, legatee without leaving issue, would be good, as the word 
leaving would confine the failure of issue to the time of 
the first legatee's death. {2) 

Future words The ^th section of the statute now enacts, that in a 

indefiniuT*^ ^^ ^^^ ^^ ^^^^ ^^ personal estate, the words " die without 

failure of issue, issue," or, " die without leaving issue," or, " have no issue," 

or any other words which may import a want or failure of 

(1) Fearne Ex. Dev. 444. As to personal estate, see Lepine v. Ferard, 
2Rus. & Myl.378.^ 

(2) Fearne Ex. Dev. 472. Radford v. Radford, 1 Keen, 486. 



Concerning the Tenant. 97 

ia'sae of wiy person in his lifetime, or at the time of his 
death, or an indefinite failure of issue, shall mean a want 
-or fiiilure of issue in the lifetime or at the time of the 
death of such person, and not an indefinite fulure of issue, 
unless a contrary intention appear hy the will, by reason 
of such person having a prior estate tail, or of a preceding 
gift, being, without any implication arising from such words, 
a linutation of an estate tail to such person or issue, or 
otherwise : provided that the act shall not extend to cases 
where such words as aforesaid import, if no issue de- 
scribed in a preceding gifb shall be born, or if there shall 
be no issue who shall live to attain the age, or otherwise 
answer the description, required for obtuning a vested 
estate by a preceding gift to such issue. 

It is observable that the customary fee in copyholds Prigr law u lo 
would, before the recent statute of wills, have been held "i^^J,^^ 
to vest m trustees named in a will for a partial or the entire 
interest, according to the intention of the testator, with 
reference to the nature of the trusts to be performed.(l) 

The 30th section of that statute has now enacted, that Wheo under 
where any real estate (other than a presentation to a ^'^'tmtee 
church) shall be devised to any trustee or executor, such or wwcutor to 
devise shall be construed to pass the fee, or other the ^t,, " ** ' 
whole estate or interest which the testator had power to 
dispose of by will in such real estate, unless a definite 
term of years, absolute or determinable, or an estate of 
freehold, shall thereby be given to him expressly, or by 
implication. 

And the Slst section has enacted, that where any real DeviM lo inu- 
estate shall be devised to a trustee, without any limitation JJJou^to'" 
of the estate to.be taken, and the beneficial interest therein wheD trmti re- 
shall not be given to any person for hfe, or, being so ^ven, 
the purposes of the trust may continue beyond the life of 

(1) Doe v.Simpun, 5 Ea«t, 163. Doa v. Baithrop, 6 TtunU 382. Doe 
V. NicholU, 1 Bar. & Ckm. 336. Hoiuton t. Hugbeg, 6 Bai. & Crew. 403. 
5 Row. 116. Momnt t. Gongh, 7 B»r. & Cresi. 206. Do« t. Edlin, 
4 Ad. & El. 582. 
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such persoDi the devise shall be construed to vest in the 
trustee all the estate which the testator had in such real 
estate, and not an estate determinable when the purposes 
of the trust are satisfied* 
Sale of copy. When copyholds are directed to be sold for the paT- 

holds for pay- ,, • •• 

mentofdebto. ni^it of debts, and no direction is given by whom the 

sale is to be made, the executor is the proper party to 

sell (I) 

Prior law as to It is a well kuown principle of law, that if real or per«> 

inteBtetor's^fe- sonal property be given to a person by will, and he die in 

^>°^ the testator's lifetime, no one claiming under him can 

take, unless under some particular provision for that 
purpose. 
Alteration by The law is nowaltered, in respect to real estate, in favour 

of the issue of a devisee in tail dying in the testator's 
lifetime; and, in respect to real or personal estate, in favour 
of the issue of a child or other issue of the testator dying 
in his lifetime. 
Issue in taU -poT this purpose the d2nd section enacts, that where a 

may take, ■» 

thou|fh ancestor person, towhomreal estate is devised in tail^ or quasi 
itfe^e?^*^'* entail, shall die in the testator's lifetime, leaving issue 

who might have inherited, and such issue shall be living 
at the testator's death, the devise shall take effect as if 
such person had died immediately after the testator, unless 
a contrary intention appear. 
So as to issue of And the 33rd secticm enacts, that where a person, being 

klroe of tester * ^^^*^» ^^ ^*®' ^^"® ^^ the testator, to ndiom any real or 
dying in his personal estate is given for any interest not determinable 
^ ^^ at or before the deadi of such person, shall die in the 

testator's lifetime leaving issue^ and any such issue shall 
be livmg at the testator's death, the devise or bequest 
shall take eflfect as if such person had died immediately 
after the testator, unless a contrary intention appear. 

( 1) Bla^^h V. Wilder, 1 Atk. 420. 2 Ross. 496. 
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7. Of the Execution of Powers by a Will, where there 
is a Power only and no Interest, and both a 
Power and an Interest: herein of the Enacts 
ments in the recent Statute of Wills with re- 
ference to the Execution of a Power, and the 
Effect of General Words of Devise in Exe- 
cuting a Power. 

« 

Prior to the recent statute of wills^ it was a well esta- Prior Uw as to 
blished rule, and applicable as well to copyhold as to firee- J^wewbygene- 
hold property, that if a person having only a power over, ^^ deviie. 
but no interest in, some lands, and an interest in, but no 
power over, other lands, had made a general devise thereof 
without reference -to the power, or to the lands over 
which the power extended, those lands only in which 
he had an interest would have passed. So that if a 
testator entitled in fee to land in parish A., having a 
power of appointment over land in parish B., and being 
entitled in fee to some land, and having a power of ap- 
pointment over other land, in parish C, had made a gene- 
ral devise of all his lands in the three parishes, the land in 
parish C, over which the power extended, would not -have 
passed, but only the land to which he was entitled in fee : 
but the land in parish B. would have passed, to satisfy the 
words of the will. (1) 

Where a testator had both a power, and an interest Operation of 
subject to the power, and his will could not have operated JJJ^u^^ ^fin ^ 
as an execution of the power, it might nevertheless have ezercue of 
operated as a devise of the interest. power. 

Thus, in a recent case, where there had been a surren- 
der to the use of A. for life, remainder to such uses as he 
should by any other surrender, or by will executed in the 

(1) Ex parte Caswall, 1 Atk. 659. Denn v. Roake, 5 Bar. & Crest. 720. 
Hoste T. Blackman, 6 Mad. 190. Napier ▼. Napier, 1 Sim. 28. Love^ v. 
Knight, 3 Sim. 275. Lewis v. Lewellyn, 1 Turn. & Russ. 104. 

h2 
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Under new sta- 
tate will may 
execute power, 
though more 
than two wit- 
required. 



General devise 
or bequeit to 
execute power* 



presence of and attested by three witnessesi surrender 
devise or appoint^ remainder to the use of the heirs and 
•assigns of A. ; and he afterwards by his will, attest^ by 
two witnesses only,' devised the property to his wife for 
life, remainder to B. and C. in fee; it was held that, 
though the will could not operate as an execution of the 
power, yet it might operate on the reversion, and that the 
want of a surrender was supplied by the 55 G. 3, c. 192. (1) 

The 10th section of the recent statute has enacted, that 
no appointment by will in exercise of any power shall be 
valid, unless executed as required by the 9th section ; and 
that every will so executed, so far as respects the execu^ 
tion and attestation thereof, shall be a valid execution of a 
power of appointment by will, though it have been ex- 
pressly required that a will, made in exercise of such power^ 
should be executed with some additional or other form of 
execution or solemnity. 

The 27th section has enacted, that a general devise of 
the testator's real estate, or of his real estate in any placcj 
or in the occupation of any person mentioned in his will, 
or otherwise described in a general manner, shall be'con- 
strued to include any real estate, or any real estate to 
which such description shall extend, (as the case may 
be,) which he may have power to appoint in any manner 
he may think proper, and shall operate as an execution of 
such power, unless a contrary intention appear by the wilL 
And the same section contains a similar enactment with re- 
ference to personal estate. 

The provision in the 10th section, respecting the mode 
in which a power may be executed, will operate as a check 
on the inclination of those who might be disposed to re- 
quire some additional solemnities to be attendant on the 
execution of a power. 



(1) Doe V. Hickman, 4 Bar. & Adol. 56. 
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8. Of the Revocation and Revival of With and Co- 
didls: herein of the recent Statute of With as 
to Revocation by Marriage; as to the means by 
which a Will or Codicil shall be revoked; as to 
the Effect of Alterations in a Will; as to the 
Revival of a revoked Will or Codicil, and the 
Effect of reviving a partially revoked Will or 
Codicil, and of re^publishing or reviving a 
WiU; as to the Effect of Acts subsequent to the 
Will; and as to the Time from which the WiU 
shall be construed to take Effect. 

If^ before the recent statute respecting wills, a feme prior law as to 
copyholder had devised the copyhold, and afterwards mar- J^^^y^ar*- . 
ried, the will was revoked. (1) So marriage and the birth riage» ., 

of a child amounted to an implied revocation of the will of 
a copyholder made before marriage. (2) ' 

The 18th section of the recent statute enacts, that every Enactment in 
^will of a man or woman shall be revoked by marriage, Jl^uTrevocation 
(except a will made in exercise of a power of appointment, by marriage, 
when the real or personal estate thereby appointed would 
not, in default of such appointment, pass to his or her heir, 
customary heir, executor, or administrator, or the person 
entitled as his or her next of kin under the Statute of Dis- 
tributions). 

The 19th section enacts, that no will shall be revoked No revocation 
by any presumption of intention on the ground of an wcum^nce^ 
alteration in circumstances. 

The 20th section enacts, that no will or codicil shall be Revocation by 
revoked, otherwise than as therein ^foresaid, or by ano- codicil' or by 
• ther will or codicil executed as thereinbefore required, or dettmction. 
by some writing declaring an intention to revoke, and ex- 

(1) 4 Co. Rep. 61 b. Ambl. 627. 

(2) Brady v. Cubitt, 1 Doug. 36. 



1Q2 



Law of CopffhoUs. 



Altentioii 
whenmlid. 



ttertral of will 
or codicil. 



Operatioii of 
leviTed will. 



Where surren- 
der would not 
leyoke will. 



ecuted as a will, or by the burning, tearing, or otherwise 
destroying the same by the testator, or by some person in 
his presence, and by his direction, with the intention of 
revoking the same. 

The 21st section enacts, that no obliteration, interlinea- 
tion, or other alteration in any will after the execution 
thereof shall be valid, except so far as the words or eSect 
of the will before such alteration shall not be apparent, 
unless such alteration shall be executed as required for the 
execution of the will ; but that the wiU, with such altera- 
tion as part thereof, shall be deemed duly executed, if the 
signature of the testator, and the subscription of the wit- 
nesses be made in the margin, or some other part of the 
will, opposite or near to such alteration, or at the foot, or 
end of, or opposite to a memorandum referring to such alter- 
ation, and written at the end, or some other part of the will. 

The S2nd section enacts, that no will or codicil in any 
manner revoked shall be revived, but by the re-execution 
thereof, or by a codicil executed as before required, and shew- 
ing an intention to revive ; and that, when any will or codicil 
which shall be partly revoked, and afterwards wholly re- 
voked, shall be revived, such revival shall not extend to so 
much thereof as was revoked before the revocation of the 
whole, unless a contrary intention be shewn. 

And the 34th section enacts, that every will re-executed 
or re-published, or revived by any codicil, shall be deemed 
to have been made at the time at which it was so re-ex- 
ecuted, re-published, or revived. 

When a copyholder surrendered an interest which would 
otherwise return to himself, he took such interest, not as 
under the surrender, but as part of his old estate : (1) so 
that if, before the recent statute of wills, he had devised 
his copyholds, and afterwards covenanted to surrender, 
or made an actual surrender of the same, in order to 
create some partial interest, limiting the remainder to him. 



(1) But now see 3 & 4 W. 4, s. 3, and tupra, p. 40. 
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sdfi the operation of the devise on the copyholds, subject 
to th9 interest created, would not have been revoked ; in 
^hich respect copyhold stood on a different footing to 
freehold property. (I) 

So a covenant to surrender copyholds by way of mort- Mort^^age a re- 
gage revoked a prior will pro tanto only, though the ^tironiy!^^ 
mirr ender was followed by admittance, unless there was 
some settlement of the property tdtri the mortgage ; (2) 
the rule b^ing, that a covenant to surrender copyholds 
previously devised was in equity a revocation of a prior 
will, if the surrender would have been a revocation at 
law. (3) 

Neither was a devise of the equitable interest in copy- Devise not re- 
holds revoked by the subsequent acquisition of the legal qu^on^ oMe- 
estate : (4) and the will of a copyholder was revoked by s^ interest 
his subsequent bankruptcy, so far only as might be requi- ?JJI^J|^Jca- 
site for the due execution of the commission. (S) tion only. 

According to the state of the law before the alterations Prior law as to 
effected by the recent statute, a will disposing of the equit- ^jJunr^hold 
table interest in freehold property was liable to be revoked property by 
by the subsequent acquisition of the legal estate, under a acts. ^^ 
modification of uses differing from a simple conveyance of 
the fee : as where a purchaser, having contracted for an 
estate, devises the equitable interest, and the legal estate 
is afterwards conveyed to him under the usual form of 
limitation to uses to bar dower ; such a mode of convey- 
ance will revoke the will. (6) A similar dealing with an estate, 
after the new statute has begun to operate, will not amount 
to a revocation of the will. 

The ^rd section of the recent statute has enacted, that Enactment in 

(1) Thrustout V. Cunningham, Feame C. R. 68. Vawser v. Jefiery, 
16 Yes. 527. 3 Bar. & Aid. 462. 3 Ruas. 479. 

(2) 1 Watk. Cop. 130, n. (1) [4th ed.] 

(3) Vawser v. Jeffbiy, 2 Swanst. 268. 

(4) 2 Yes. & Bea. 385. Ward ▼. Moore, 4 Mad. 368. 

(5) Charman v. Charman, 14 Yes. 580. 

(6) Rawlins v. Burgis, 2 Yes. & Bea. 382. Bullin ▼. Fletcher, 1 Keen, 
369. 
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racentstatute hq conveyance or other act subsequent to the execution 

respecting acti *•.«!• i -» i • 

•uteequentto of a Will relating to real or personal estate therein com- 
^^' prised, except an act by which such will shall be revoked^ 

shall prevent the operation of the will with respect to such 

estate or interest therein as the testator shall have power 

Will to take to dispose of by will at the time of his death ; and the 

cuted immedi-' 24th section has enacted, that every will, with reference 

ately before iq t^g j-gal and personal estate comprised therein, shall be 

construed to speak and take effect as if executed imme. 
diately before the testator's death, unless a contary inten- 
tion appear by the will. 



9. Of the Equitable Doctrine of Election : herein 
of the Effect of General Words of Devise be- 
fore the 55 Geo, 3, e. 192, as connected with 
such Doctrine, and the Non-Admission of ex- 
trinsic Evidence to raise a case of Election. 

Principle of The equitable doctrine of election applies as well to 

^r^* ®^ copyhold as to freehold and personal property^ and the 

principle of it is, that where a testator gives an interest 
not belonging to himself but to some other person, and 
gives that person some interest belonging to him, the tes- 
tator, a condition is implied that the person shall either 
part with his own interest, or not take the interest given 
him by the testator. 
Election before Several of the cases to be met with on the doctrine of 
65 0. 3, c. 192. election, as applicable to copyhold property, arose before 

the 55 Geo. 3, c. 192, dispensing with a surrender to 
will ; and the contest lay between the customary heir of 
the copyholder, and a particular devisee of a copyhold not 
previously surrendered, the heir being a devisee or lega- 
tee under the will ; in which case, he was compelled to 
elect whether he would take under or against the will : if 
the former, he was obliged to give up the copyhold estate 
to the devisee, and not suffered to take advantage of the 
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want of a surrender; if the latter, he was obliged to com- 
pensate the devisee out of the interest he, the heir, took 
under the will ; so that cases of election for want of a 
surrender to will, analogous to those which occurred before 
the act, did not arise after the act, the same having sup- 
plied the want of a surrender, at least when matter of form 
only. Cases of election might however arise, notwith- 
standing the act, and may still continue to do so. 

To raise a case of election, the testator's intention must To raise an 

t_ J ^ --• 1 • • !• ^» /t\ election, inten- 

appear by demonstration plam, or necessary imphcation. (1) ^^ n^^gj ^ 
So that where before the statute dispensing with a sur- P^^* 
render, a testator, having both freehold and copyhold before 66 g!^ 
property, devised the same from the heir imder general «• i®2, would 
words, without a particular allusion to the copyhold, and heir to election, 
gave other benefits to the heir, having made no surrender 
to the use of the will, the intention of the testator was not 
considered sufficiently strong to put the heir to an election. 

The circumstances, under which words of general de- 
vise would not, before the statute dispensing with a sur- 
render, have passed copyholds, have been already adverted 
to. (S) It has also been stated (3) t^at, in the case of a de- 
vise of freehold and copyhold property after the statute, 
under general words which would have been satisfied by 
confining them to the freehold part, the copyhold would 
nevertheless have passed, as it would have done before the 
statute, had there been a surrender to the use of the will. 

General words of devise, in the absence of a surrender 
to will, and before the statute dispensing with such 
surrender, did not disinherit the copyhold heir, neither 
were they considered sufficiently indicative of an intention 
to put the heir to his election. The statute having sup- 
plied the want of a surrender, general words of devise, 
aft:er the statute, disinherited the heir, and he took nothing 

(1) Judd V. Pratt, 13 Yes. 168. 15 Ves. 390. Dummer v. Pitcher^ 
2 Myl. & Keen, 262. 

(2) Supra, p. 91. 

(3) Supra, p. 92. 
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against the devisee ; so that there was no case for any 
question as to election* 
iiitention must The heir will not be put to an election between benefits 
heir toelecSon. under his ancestor's will, and an estate descended upon 
him, unless the testator's intention to that effect be either 
expressed or clearly impUed. 

This position was further illustrated by a recent case, 
where a testator devised certain estates to his eldest son 
for life, with remainders over ; and devised all his mes- 
suages lands and tenements at A. to his son B. for life, 
with remainders over, and the principal part of the latter 
property was of freehold tenure, the remaining part being 
of copyhold tenure, but so intermixed with the freehold 
as not to be distinguished therefrom, and the cop^^hold 
part was not devisable by will, but descendible from an- 
cestor to heir ; and it was held that the copyhold part did 
not pass under the above words of devise, but descended 
on the heir, and that there was not a sufficient indication 
of intention to put the heir to election. (1) The above 
general words would,-under the operation of the new sta- 
tute, have passed the copyhold as well as freehold parts 
of the property. 

Some further observations on the doctrine of election 
vnll be found in a subsequent page, where the subject of 
dower or free-bench is treated of. (2) 

The older cases on the subject of election, as applicable 
to copyhold property, are referred to in the note, and are 
fully detailed in a treatise on the doctrine of election and 
satisfaction, published in 18S7. (3) 

The recent case of Abdy v. Gordon^ (4) presents a 

(1) Hodgson V. Merest, 9 Price, 556. 

(2) Infra, p. 126. 

(3) Unett V. WUkes, Amb. 430. 2 Eden's Rep. 187. fiead v. Crop, 
1 Bro. C. C. 492. Allen v. Poulton, 1 Ves. Sen. 121. Cookes v. Hellier, 
ihid, 234. RumboldT. Rnmbold, 3 Vefl. 65. Wilson v. Mount, ibid, 191. 
Kidney v. Conssmaker, 12 Ves. 136. Frank v. Standish, 15 Ves. 391 n. 
Strutt V. Finch, 2 Sim. & Stu. 229. 

(4) 3 Russ. 278 . 
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somewhat complicated state of facts on the doctrine of 
election with reference to copyhold property. 

It seems to be the better opinion^ that a case of election Election cannot 
cannot be raised by evidence dehors the will : for though evidence dehors 
in the case of Druce v. Den%son{}) parol evidence was ***«^l*' 
let in to shew that under the words '^ my personal estate'^ 
the testator intended to embrace property not strictly his 
own^ and so an election was raised, yet that case may be 
considered to have been shaken by the more recent one of 
Doe y. Chichester 9 {2) in which it was laid down, that, un- 
less in cases where there is a latent ambiguity, parol or 
extrinsic evidence is not admissible to explain a will. In 
Dummer v« Pitcher, (3) Lord Brougham, Chancellor, said, 
he entertained the strongest opinion that the rules of law 
were against the admission of evidence dehors the will for 
the purpose of raising a case of election : and in the re- 
cent case of Clementson v. Gandy, (4) where it was en- 
deavoured to raise a case of election by having recourse to 
parol evidence. Lord Langdale, Master of the Rolls, re- 
fused to admit the same, observing that the evidence to 
dispose must in all cases appear by the will alone. 



10. Of the Equitable Doctrine of Election between 
Money and Land. 

There is another equitable doctrine of election to which Election be- 
copyhold property is equally subservient with freehold, J^j^jl^"^^ 
namely, that where land is directed to be sold, and the pro« 
duce thereof paid to one or more persons, or to be laid out 
in other land to be settled for the benefit of one or more 
persons, or where money is directed to be laid out in land, 
to be settled for the benefit of one or more persons, an 

(1) 6 Ves. 385. 

(2) 4 DoVs P. C. 66. 

(3) 2 Myl. & Keen, 276. 

(4) 1 Keen, 309. 
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election may be made in the first case between the land to 
be sold^ the money to arise from the sale, and the land to 
be purchased, and in the second case between the money 
to be laid out, and the land to be purchased. 

Accordingly, where a copyhold estate was directed to 
be sold, and the monies to arise from the sale were to be 
laid out in the purchase of freehold estate to be limited to 
A. in tail, remainder to him in fee, he was considered the; 
equitable owner of the copyhold estate, and the legal estate 
was directed to be surrendered to him. (1) 
3 & 4 w. 4, The mode pointed out by the recent statute of 3 & 4 

W. 4, c. 74, for the acquisition of an absolute interest in 
money to arise from the sale of lands, and to be invested in 
lands to be settled in tail, will be stated in a future page. (@) 



C.74. 



11. Of the Presentment of the Will: herein of the 
Admission of Devisees and Appointees under 
Powers^ and the Fine on Admittance; as to the 
Fine and Fees Payable under the recent Sta- 
tute of Wills on the Admission of a Devisee; 
and the Devisee of an unadmitted Devisor; and 
as to the Entry of the Will on the Court Rolls, 
and the Fine Payable by a Devisee, where the 
Property could not have been Disposed of by 
Will before the Statute. 

Presentment of To what has been already said on the subject of pre- 
sentment it may be added, that on the will of a copy- 
holder being brought into court, the same is presented by 

Seisure quo- the homage. If the devisee come not forward and take 

^^^' admission, the lord may seize the copyhold in the mean- 

time. 

Admission of The admittance of one of several devisees in trust is 

devisee in trust. 

(1) Lord Gwyder v. Campbell, cited 17 Ves. 106. See further on this 
subject, Treati^ on Election and Satisfaction, 315. 

(2) In/ra, p. 115. 
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tte admission of all ^ and if one refuse to take admittance, 

the entire interest will vest in the other or others of 

them. (1) But tenants in common, as before stated, (2) are Tenants in 

to take several admittances, and pay separate parts of the 

fine. 

. If a will contain a power of sale, the donee of the Appointees 

power need not be admitted, but the person only in whose '^ *' po^*"- 

favour tbe power is afterwards exercised. 

So the appointee, under a power contained in a will, is 
the party proper to be admitted. 

In Doe V. Barihrop, (3) a testator devised copyhold 
land to two trustees, in trust for a feme covert for' life, 
and after her death as she should appoint, and in default 
of appointment in trust for her in fee : aftier the testator's 
death, the trustees were admitted in fee upon the trusts 
of the testator's will; and it was held, that the appointee 
under the will of the feme took the legal estate, though 
the latter had never been admitted. 

The recent statute of wills has made certain provisions Fees payable 
respecting the fines and fees payable on the admission of ^^on°^^^ 
a devisee of copyholds which might have been, but had nonofdeTisee. 
not been, surrendered to the use of a will, and on the ad- 
mission of the devisee of an unadmitted devisor, who 
mighty if admitted, have surrendered to the use of his will* 

To this purpose the 4th section of the statute has en- 
acted, that where any customary freehold, or tenant right, 
or customary, or copyhold real estate might, by the cus- 
tom of the manor, . have been surrendered to the use of a 
will, and the testator shall not have so surrendered the 
same, no person claiming by virtue of the will shall be 
entitled to be admitted, except on payment of all such 
stamp duties, fees, and sums as would have been payable 
in respect of the surrendering such estate to the use of the 
will, or of presenting, registering, or enrolling the surren- 

(1) Reid V. Shergold, 10 Ves. 380. 

(2) Suprot P* 74. 

(3) 5 Taunt. 382. 
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der, if tbe real estate had been surrendered : and that 
where the testator was entitled to have been admitted, 
and mighty if admitted, have surrendered to the use of his 
will, and shall not have been admitted, no person dairn* 
ing in consequence of such will shall be entitled to be 
admitted, except on payment of such stamp duties, fees, 
fines, and sums as would have been payable in respect of 
the admittance of the testator, and in respect of surren- 
dering to the use of the will, or of presenting, registering, 
or enrolling the surrender, had the testator been admitted, 
and afterwards surrendei^ed to the use of his will: and 
that such stamp duties, fees, or sums shall be paid in 
addition to those payable on the admittance of the person 
claiming as aforesaid. 
Will to been- And the 5th section enacts, that when any real estate 
roib. ° ^ ^^ ^^ nature of customary freehold, or tenant right, or 

customary, or copyhold, shall be disposed of by will, the 
lord, steward, or deputy shall cause the will, or so much 
thereof as shall contain the disposition of such real estaite, 
to be entered on the court rolls; and that when any trusts 
are declared by the will of such real estate, it shall not be 
necessary to enter the declaration of such trusts, but it 
shall be sufficient to state in the entry on the court rolls 
that such real estate is subject to the trusts declared by 
ProvisioiiaBto such wiU: and that, when any such real estate could not 
^^* ^* have been disposed of by will, if the act had not been made, 
the same fine, heriot, dues, duties, and services shall be 
paid and rendered by the devisee, as would have been doe 
from the customary heir in case of the descent of the same 
real estate, and that the lord shall, as against the de- 
visee of such estate, have the same remedy for recovering 
and enforcing such fine, heriot, dues, duties, and servicesi 
as he was then entitled to for recovering and enforcing 
the same from or against the customary heir in case of a 
descent. 
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Sec. VI. — Of Dispositions under the Act for the 
Abolition of Fines and Recoveries^ and the Bank- 
rupt and Insolvent Acts, 

1. Of Dispositions by Husband and Wife, entitled 
in her right y (she not being Tenant in TailJ, 
under the 3 ^ 4^ W. 4, c. 74, and of the Objects 
capable of being accomplished thereby. 

MTien the objects to be effected by the 77th section of objects at- 
the above statute are not capable of being effected by ?*j?*J w'^^^*' 
the wife in concurrence with her husband by surrender, c. 74, i. 77.' 
and she is not tenant in tail, then by a deed of disposition 
of the husband and wife, acknowledged by her as directed 
by the 79th and 80th sections of the act, the following 
objects may, by the 77th section, be accomplished as 
effectually as if the wife were 2k feme sole. 

1. Lands of any tenure may be disposed of. 

2. Money, subject to be invested in the purchase of 
lands, may be disposed of. 

3. Any estate of the wife, or of the husband and wife 
in her right, in such lands of any tenure, or in sucK 
money, may be disposed of, released, surrendered, or ex- 
tinguished. 

4. Any power vested in, or limited or reserved to the 
wife in regard to such lands or money, or to any estate 
in such lands or money, may be released or extinguished. 
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2. Of the Modes by which an Estate Tail in Copy- 
hold Property may be Barred. 

(1.) When the Copyholder is entitled in his own 
right : herein as to Legal and Equitable Estates 
Tail, and the Clauses applicable to the Office 
of Protector. 

Disposition by The 50th section of 3 & 4 W. 4, c. 74^ enacts, that the 
i»'*Tor«^°^ previous clauses of the act, so far as circumstances and 
a6(sestete« the different tenures would admit, shall apply to lands 

held by copy of court roll, except that a disposition by a 
tenant in tail of the legal estate shall be made by surren- 
der, and that a disposition by a tenant in tail of the equit- 
able estate may be made either by surrender or by deed^ 
and except as such clauses were afterwards varied. 
Office of pro- The previous clauses of the act, more peculiarly ap- 
tector. plicable to copyhold property, are those concerning the 

office of protector. 
When consent The 51st section enacts, that if the protector's consent 
^en'^deed. ^ *^® disposition of copyhold lands shall be given by 

deed, the same, either at or before the time of the sur- 
render, effecting the disposition, being made, shall be e^- 
€cuted by the protector, and produced to the lord, his 
steward or deputy, otherwise the consent shall be void: 
that on the production of the deed, the lord, &c. shall, 
by indorsement thereon, acknowledge the production of 
the same within the time limited, and cause the deed so 
Deed to be en- indorsed to be entered on the court rolls : that the 
rolls. *^° ^"'^ indorsement so signed shall be primd facie evidence 

that the deed was produced within the limited time, and 
that the person who signed the indorsement was the 
' lord, &c. ; and that after the deed is entered, the lord, 
&c. shall indorse thereon a memorandum signed by him, 
testifying such entry. 
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The BSni section enacts, that if the protector's consent when coiuuit 
is not given by deed, it shall be given to the person taking ^vu^to^pmoa 
the surrender efiecting the disposition; and that if the uku^mr- 
surrender shall be made out of court, it shall be stated in ^ 
the memorandum of surrender that such consent had 
been given, and such memorandum shall be signed by the 
protector, and that the lord, &c. shall cause the memo- 
randum to be entered on the court rolls, and that such 
m^orandum shall be evidence of the consent, and of the 
surrender therein stated to be made; and that the entry of 
the memorandum, or a copy thereof, shall be as available as 
evidence as any other entry on the court rolls, or a copy 
thereof; but that if the surrender should be made in 
court, the lord, &c. shall cause an entry of such surren- 
der, containing a statement that suth consent had been 
l^ven, to be made on the court rolls ; and that the entry 
of such surrender, or copy thereof, shall be as available 
for the purposes of evidence as any other entry, or a copy 
thereof. 

The 53rd section enacts, that a tenant in tail of the Dupotitionb; 
equitable estate in copyhold lands shall have power by )^J1J^"^^' 
deed to dispose of such lands as if they had been freehold ; 
that the deed effecting the disposition shall be entered on 
the court rolls; that the previous clauses shall be ap- 
plicable BO far as circumstances will admit ; that if there 
shall be a protector to consent to the disposition, and such 
consent shall be given by a distinct deed, the consent shall 
be void, unless the deed of consent be executed by the 
protector on or before the day on which the deed of dis- 
position is executed ; that Bucb deed of consent shall be 
entered on the court rolls ; that it shall he imperative on 
the lord, &c., when required, to enter such deed, and 
that he shall indorse thereon a memorandum signed by 
him, testifying such entry on the court rolls : and that 
every deed of disposition shall be void against persons 
claiming for valuable consideration, under a subsequent 
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Equittble es- 
tate tail 
barrable either 
by turrtnder 
or by detd. 



asfiurance entered on the oottrt roUs, unless the deed of 
disposition be eoteFed before the subsequent assurance. 

The 50th section^ we have seen^ leaves it open to the 
copyhold tenant in tail of an equitable estate to make the 
disposition either by surrender or by deed. The deed 
mentioned in that and the 53rd sections, must be consi- 
dered to be such a deed as is mentioned in the 40th sec- 
tion, being some one of the assurances (excluding a will) 
by which a tenant in tail could have disposed of his estate, 
if it had been a fee-simple; so that in practice the deed 
of disposition, as to the equitable estate, will be effected 
either by surrender, lease and release, bargain and sale 
under the statute of uses, or grant, such instruments 
severally requiring entry on the court rolls, but no inrol- 
ment otherwise than by such entry* Vide section 54. (1) 



(2.) When the Copyholder and his Wife are entitled 
to an Estate Tail in her right : herein as to 
Legal and Equitable Estates Tail, and the se- 
parate Examination of the Wife. 



Tenant in tail a 
married wo- 
man. 



Estate tail ^a/ 
or equitable. 



Equitable es- 
tate tail Skf 
married wo- 



man. 



When a copyholder tenant in tail, making a disposition 
under the act, is a married woman> it will be seen by the 
40th and 50th sections that the concurrence of her hus- 
band is necessary to give effect to the disposition. 

When the tenancy is of the legal estate, the disposition 
must be made by surrender; and when of the equitable 
estate, it may be effected either by surrender or deed, in 
accordance with the 50th, and three following sections of 
the act. 

The 90th section of the statute enacts, that when a hus- 
band and wife shall, either in or out of court, surrender 
any lands held by copy of court roll, in which she alone, 

/ 

(1) See forms, Nos. 3, 4, 6, in Appendix. 



Concerning the Tenant. 115 

or she and her husband in her right, may have an 
equitable estate, the wife shall, upon such surrender being 
made, be separately examined by the person taking, the 
surrender, as if the estate were an estate at law ; and that 
every such surrender, when such examination shall be 
taken, shall be binding on the married woman, and all 
claimihg under her. (1) 



3. Of the mode of acquiring an absolute Interest 
in Lands to be Sold, the Money to arise from 
the Sale whereof is to be invested in Lands to 
be settled in Tail, and in Monet/ to be at once 
so invested. 

The 71st section of 3 & 4 W. 4, c. 74, enacts, that lands Lands to be 
to be sold of any tenure, where the money to arise from to be invested^ 
the sale thereof is subject to be invested in the purchase '''Jf'^*°^ 
of lands to be settled on any person in tail, and also money and money to 
subject to be invested in the purchase of lands to be ^® ^ mvested. 
settled on any person in tail, shall for the purposes of the 
act be treated as the lands to be purchased, and be con- 
sidered subject to the same estates as the lands to be pur- 
chased would, if purchased, have been subject to ; and 
that the previous clauses of the act, so far as circumstances 
would admit, shall, in case of the lands to be sold being 
held by copy of court roll, apply to such lands, as if the 
lands to be purchased with the money . to arise from the 
sale thereof were directed to be copyhold, and were ac- 
tually purchased and settled ; and shall, in the case of 
money subject to be invested in the purchase of lands to 
be so settled as aforesaid, apply to such money as if the 
same were directed to be laid out in the purchase of 
freehold lands, and such lands were actually purchased 
and settled. 

(1) See Form of Surrender, No. 3, in Appendix. 
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It appears, therefore, from the foregoing section, that 
when the lands to be sold are of copyhold tenure, the 
estate tail must be barred in the mode pointed out by the 
50th, and three following sections of the act, namely, by 
surrender if the estate be legal, and by surrender or deed 
if the estate be equitable; and that the estate tail in 
money subject to be invested in the purchase of lands 
may be barred by assignment, that being the applicable 
mode of assurance. (1) 



4. Of Dispositions by Commissioners and Assignees 

in Bankruptcy, and Insolvency, 
(1.) W/ien the Copyholder is not a Bankrupt Tenant 

in Tail, 



Diiposidon by 
commissioners 
of bankrupt. 



Assignees may 
execute powers. 



Proceeds of 
sale to be re- 
ceived by offi- 
cial assignee. 



In the case of a copyholder becoming bankrupt, the 
powers which, under the 68th section of the 6 G* 4, c. 16, 
the commissioners had of selling the copyhold or custo- 
mary lands of the bankrupt by deed indented and inroUed, 
and of authorizing thereby any person to surrender the 
same for the purpose of any purchaser being admitted, 
are by the 1 & 2 W. 4, c. 56, ss* 7, 12 and 16, made 
exercisable by any one or more of the commissioners of 
the bankruptcy court, or by the commissioners named in 
the fiat issued in lieu of a commission of bankrupt. 

Where a bankrupt has a beneficial power, the 77th sec- 
tion of 6 G. 4, c. 16, authorizes the assignees to exercise 
the power for the benefit of the creditors in such manner 
as the bankrupt might have exercised the same. 

By the 22nd section of 1 & 2 W. 4, c. 56, the proceeds 
of the bankrupt's real and personal estate are to be in all 
cases received by the official assignee appointed by the 
act ; but by the 23rd section, such assignee is restrained 
firom interfering with the assignees chosen by the cre- 



(1) See Forms of Assignment and Re-asi^ment, Nos. 7 and 8 in Appendix. 
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ditors, in directing the time and manner of effecting any 
sale of the bankrupt's estate ; and by the S5th and 26th 
sections of the act^ the bankrupt's real and personal 
estate is to vest in the assignees to be chosen by the cre- 
ditors by virtue of their appointment, without any con- 
veyance or assignment for that purpose. 

The admission of the commissioners or assignees is not Admission of 
necessary, they having a power only to exercise. or^^^^iS- 

In the case of a copyholder becoming insolvent, the necessaiy. 
conveyance he is directed by the 7 Geo. 4, c. 57, s. 11, Copyholder be- 

•^ '' 1.1 coming iniol- 

to execute, vests any real estate he may have m the pro- vent, 
visional assignee; and by section 19, on the appointment 
by the court of an assignee, being a creditor, the estate 
and powers vested in the provisional assignee are to be 
conveyed and assigned to the assignee so appointed, in OfficialaMignee 
trust for himself and the rest of the creditors ; and the JliUi^saUMi/*" 
estate of the insolvent is to be vested in such creditors' as- 
signee, as if the conveyance had been made by the insol- 
vent to him. 

By section 20, if the insolvent be entitled to any copy- Conyeyance 
hold or customary estate, the conveyance and assignment ^^f Jj^^^nee 
from the provisional to the creditors' assignee is to be en- to be entered 
tered on the court rolls, and he is empowered to sur- 
. render or convey such copyhold or customary estate to any Powers to be 
purchaser of the same. And by the 22d section, all ^^^^ ^ 
powers over real estate vested in the insolvent, and all trusts signee. 
or powers created for his benefit, (except the right of no- 
minating to a benefice,) are vested in the creditors' as- 
signee, to be executed for the benefit of the creditors. 

The admission either of the provisional or the creditors' Admission of 
assignee is considered not to be requisite. (1) crediton' a^' 

signee unneces- 

(1) Scriv. Cop.~d75. See Form of Surrender from the Assignee of an in- '^* 
solvent Debtor to a Purchaser, No. 10, in Appendix. 
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(2.) Of the Disposition by the Commissioner of a 
Bankrupt Copyholder Tenant in Tail. 

Bankraptcy of By *e 55th section of 3 & 4 W. 4, c. 74, so much of 
tenant in tail, the 6 Geo. 4, c. 16, as empowered the commissioners 

named in any commission of bankrupt, issued against a 
tenant in tail, to make sale of any hereditaments whereof 
such bankrupt was seised of any estate tail in posses- 
sion, reversion, or remainder, and whereof no reversion was 
in the crown, is repealed, such repeal not extending to 
bankruptcies prior to 1st January, 1834. 
Disposition by The 56th section empowers any commissioner acting im- 
commissioner, ^ the 1 & 2 W. 4, c. 56, to dispose by deed of the lands 

tenant in tail . i /. 

being bankrupt, of any bankrupt tenant m tail of any tenure, to a pur- 
chaser for valuable consideration, and by the disposition 
to create as large an estate as the tenant in tail could have 
Protector not done had he not become bankrupt. If at the time of the 
deposition. ° disposition there be a protector of the settlement creating 

the entail, and his consent would have been requisite to 
have enabled the tenant in tail, had he not become bank- 
rupt, to have disposed of the lands to the full extent, and 
such protector should not consent to the disposition, the 
estate created by the commissioner will be as large as the 
tenant in tail, if he had not become bankrupt, could have 
created without the protector's consent. 

The 58th section enacts, that if there is a protector, the 

commissioner shall stand in the place of the tenant in tail, 

so far as regards such protector's consent, and that the 

wiS consent of disposition by the commissioner, if made with the consent 

protector. of such protector, shall have the same effect as it would 

have had if the tenant in tail had not become bankrupt, 

and such disposition had been made by him under the act 

with the consent of the protector. 

Disposition by The 59th section enacts, that every deed of disposition 

be™ntwed°on ° "^Y *^^ commissioner of copyhold lands shall be entered on 

court rolls. 
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the court rolls; and that if there be a protector con- Comentof 
senting to the disposition, and he give his consent by a dis- 
tinct deed, the consent shall be void, unless the deed of 
consent be executed by the protector on or before the day 
on which the deed of disposition is executed by the com- 
missioner ; and that such deed of consent shall be entered 
on the court rolls ; and that it shall be imperative on the 
lord, &c.^ to enter on the court rolls every deed required 
by that clause to be entered, and to indorse on every deed . 
a memorandum testifying such entry. 

The 66th section enacts, that the disposition by a com- Operation of 
missioner of copyhold lands shall, in every case where the c^^^^oner. 
estate of the bankrupt is not merely equitable, operate as 
if the lands had, for the same estate which shall have been 
acquired by the disposition, been surrendered into the 
hands of the lord to the use of the person to whom the 
disposition is made ; and that such person may claim to be 
admitted tenant of such lands, as if they had been surren- 
dered to his use, and shall, on being admitted, pay the fines 
and other duties which could have been demanded, if such 
lands had passed by surrender to his use. 

It is further observable that the 64<th section enacts, 
that subject to the powers given to the commissioner, the 
tenant in tail shall have the same powers of disposition 
under the act as if he had not become bankrupt. 



5. Of the Admission of Purchasers under a Bank- 
ruptcy or Insolvency, and the Fine payable on 
Admission. 

The purchaiier from the commissioner in the case of Admission ui 
bankruptcy, and from the creditors' assimee in the case <^«'»^'^: 

p • 1 • 1 • , . raptcy or m- 

ot msolvency, is the party proper to be admitted tenant, solvency. 
and pay a fine to the lord, and thereby perfect the title by 
the acquisition of the legal estate. 



120 Law of Copyholds. 



Sect. VII. — Of the Consequences of a Vacancy of 

Possession of Copyholds. 
1. Of the Proclamation by the Lord, and Seisure 
' quousque : herein as to the necessity of Three 

Proclamations, and of Notice to the Heir. 

Vacancy of When the possession becomes vacant by the tenant's 

]^*^Snatio death, that circumstance is presented by the homage at 
the first court after it becomes known ; and the first procla- 
mation is made for the heir or other claimant to come in and 
be admitted ; if no one appear and make out his title, a se- 
cond proclamation is made fbr the same purpose at the 
next court ; if no one then appear, a third proclamation is 
made at the succeeding court ; and if no claim to the copy- 
hold is then established, the lord or steward may issue his 
Seifore quo- precept to the bailiff to seize the copyhold until a tenant 
"*'"** appears. These proclamations are necessary by the ge- 

neral law of copyholds, independently of any custom, and 
must be made at three consecutive courts : and a succeed- 
ing lord may complete proceedings begun in the time of 
his predecessor to compel an appearance. (1) 
Notiee to heir. If the heir is known, he should be personally served with 

notice to come into court and be admitted, or such notice 
should be left at his usual place of abode, which may be 
sufficient, in default of appearance, to justify a seisure 
without any proclamation : but in the absence of such no- 
tice, there must be three proclamations at three consecu- 
tive courts, to entitle the lord to seise. (2) It seems that 
if the heir, being of age, be within the realm at the time 
of the first proclamation, and afterwards leave the realm, 
the proclamation will bind him, as he shall not defeat the 

(1) Doe V. Trueman, 1 Bar. & Adol. 736. 

(2) Ibid. 
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lord of his fine or forfeiture by his own act. (1) But a Nogener^for- 
general forfeiture of a copyhold estate does not accrue cMtom. 
without a custom to warrant it. (2) 

By the custom of some manors^ the executors of a te- 
nant dying are entitled to the copyhold for what is 
termed the dead's year. 

In the case of the seisure of a copyhold descended on Seisure in case 
coparceners, that share only in respect of which no ad- **^ coparceners, 
mission is claimed can be seised by the lord. (3) 

When the custom requires a remainder man, coming Sosurefuo- 
into possession on the death of the tenant for life, to be J^l^SeJren! 
admitted, it is competent to the lord, on the death of the 
tenant for life, and after proclamations made and present- 
ment by the homage, to seise quousque the remainder 
man comes in. (4) 



2. Of the Descent of Copt/holds : herein of the Cus- 
tomary Heir before Admittance ^ and the Admis- 
sion of Coparceners. 

The customary heir may devise, surrender, lease, and Customary heir 
bring ejectment before admittance, having a good title ^^e!*^*" 
against all persons except the lord : though he is not com- 
plete copyholder before admittance, so as to be put on the 
homage, and named for manor offices. (5) 

But if the lord seise on the ancestor's death, and the 
heir bring ejectment, he must shew that he has tendered 
himself at the lord's court to be admitted, or that the lord 
has dispensed with the tender. (6) 

(1) 8 Co. Rep. 100 b. 1 Watk. Cop. 292, [4th ed.] 

(2) 3 T. R. 170. 

(3) Doe V. Hellier, 3 T. R, 162. 

(4) Doe V. Jenney, 5 East, 522. 

(6) 3 T. R. 169. King v. Turner, 1 Myl. & Keen, 460. 
(6) Doe Y. Bellamy, 2 Mau. & Selw. 87. 
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Death of heir Should the heir die before admittance, his heir may en- 
tance. ^ ter; and such entry may, as before stated, constitute a 
Enfranchise- possessto frotris, (1) The heir may also accept an en« 
mSSn^e?'''^' franchisement before admittance- (2) 

When a copyhold descends on coparceners, they may 

claim to be admitted by one copy, and on payment of one 

Admission of set of fees. (8) On the death of a coparcener, her cus- 

coparceners. ^^^ ^ 

tomary heir must be admitted. (4) 

Line of descent It is to be remembered, that the recent statute of 3 & 4 

W.Tc. 106. ^' ^9 ^' ^^9 which applies to lands of every tenure, has 

made the nearest lineal* ancestor capable of inheriting on 

failure of issue of the purchaser, so that a parent may now 

succeed as heir to his child ; and has also made the half-^lood 

capable of inheriting next after any relation in the same 

degree of the whole blood and his issue, so that a brother 

I of the half, may now succeed to a brother of the whole 

blood. 



3. Of Admission in the case of Infancy/, Coverture, 
and Lunacy, and the Fine on Admission : herein 
of the Enactments of I W. 4f, e. 65. 

It appears that by custom the lord may be justified in 
retaining the profits of a^ copyhold during the minority of 
an infant tenant, or in assigning the guardianship to whom 
he pleases. (5) 

The statute by which the proceedings of the lord were 
formerly directed, when an infant or feme covert became 
entitled to a copyhold, was the 9 Geo. 1, c. 29. That 

(1) 1 Watk. Cop. 303, [4th ed.] 

(2) Wilson V. Allen, 1 Jac. & Walk. 611. 

(3) 1 Watk. Cop. 433. Rex v. Lord of Manor of Bonsall, 3 Bar. & Cress. 
173. 

(4) Co. Cop. s. 56. 

(6) 2 Watk. Cop. 79, 80, [4th ed.] 
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statute was repealed by the recent act of 1 W. 4, c. 66, i w. 4, c. 65. 
which also makes provision for the case of a lunatic. t. 

The 3d section of the latter statute enacts, that when Admission of 
any person under twenty-one, or being a feme covert, or »nfant8,/m«« 
lunatic, is entitled by descent, or surrender to the use of a lunatics, 
last will, or otherwise, to be admitted tenant, such person 
in his or her own proper person, or being a/me covert by 
attorney, or being an infant by guardian or attorney, or 
being a lunatic by the committee, shall appear at one of 
the three next courts, and there offer himself or herself to 
the lord or steward to be admitted. 

The 4th section empowers any feme covert, or any in- Appointment 
fant having no guardian, by lirriting under hand and seal ^^^™^ ©r 
to appoint an attorney for the purpose of appearing and infant. 
taking admittance. 

In default of appearance of any intaxit, feme covert, or Appointment of 
lunatic, and acceptance of admission, the 5th section au- *f^[^^J^/°'^ 
thorizes the lord or steward, after three courts holden and 
proclamations made, to appoint at any subsequent court 
any fit person to be attorney for such infant, feme covert, 
or lunatic, for that purpose only, and by such attorney to 
admit the in&xit,feme covert ^ or lunatic, and impose such 
fine as might have been imposed if such infant had been 
of age, such feme covert unmarried, and such lunatic of 
sane mind. 

The 6th section points out the mode of demanding the Fine on ad- 
fine on admittance, and enables the lord to enter, if the fine """"^c«« 
is not paid within three months, he accounting for the pro- 
fits : and th^ 8th section authorises the guardians of any Mode of raising 
infant, the husband o{ any feme covert, and the committee 
of any lunatic, to enter, and out of the profits to reim- 
burse themselves any admission fine paid by them, and 
expenses. 

.And the 9th section provides that no forfeiture shall be No forfeiture. 
incurred by any infant, feme covert, or lunatic^ for neglec- 
ting to come into court and be admitted, or refusing to 
pay any fine on admittance. 
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4. Of Dower or Free-bench : herein of the Title to 
Free-benchf and the circumstances under which 
the Widow becomes entitled thereto ; of the 
Modes by which it may be Barred; of the Doc- 
trine of Election cm applicable thereto, and of 
the Widow's Admission and Fine. 



Dower or free- 
bench. 



Variety of 
cQftomt. 



Copyholds for 
liyes. 



When light to 
free-bench at* 
taches. 



Manor of 
Cheltenham. 



On the death of a copyholder leaving a wife surviving^ 
she becomes entitled to the copyhold^ or some estate or ih* 
terest therein^ according to the custom oiT the particulat 
manor, under the denomination of dower or free-bench. 
In some manors the custom gives her the entirety of the 
copyhold for her life, and in some cases for an estate in 
fe6 : in other manors the custom gives her a moiety of 
the copyhold, in others a third part only, as in case of free- 
hold property at common law, and in others a less portion 
of estate, and sometimes it gives her a portion of the rent. 

Again, in some manors the wife is entitled to free-bench, 
though her husband held the copyhold for lives only. (1) 
But she is not entitled to dower except by custom. (S) 

In most cases the right to free-bench attaches itself to 
such property only as the husband dies seised of, so that 
on a purchase from one married, it is usually unnecessary 
to join his wife in the surrender, and take her separate 
examination thereon for the purpose of barring her free- 
bench. But by the custom of some manors where gavel- 
kind tenure exists, all the copyholds of which the husband 
was seised during the coverture are subject to free-bench. (3) 

According to the custom of the manor of Cheltenham, 
the widow of a copyholder is entitled to dower out of cus- 



(1) 2 W^atk. Cop. 62, 69, [4th ed.] 

(2) 4 Co. Rep. 30 b. 

(3) 2 Watk. Cop. 62, [4th ed.] 
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tomary lands of which the husband was tenant during the 
coverture, but of which he did' not die tenant, unless such 
lands were aliened by the grant or surrender of husband 
and wife, she being first solely and secretly examined in |' 

court. (1) 

When before the now repealed statute of 55 G. 3, c. Where fiee- 
192, dispensing with a surrender to a will when matter of £^^ Sfore 
form only, there was a devise to trustees after such a sur- 66 0. 3, c. 192. 
render made, the right to free-bench was defeated by the 
admission of the trustees. (2) 

A question might be supposed to arise after the statute, Wbere it might 
and before the repeal thereof, whether, in the case of a de- during the ez- 
vise to trustees without a previous surrender, the wife's '^ff®^^** 
right to free-bench would be defeated by their admission. 

We have seen that in the case of a devise of freehold 
and copyhold property after the statute, where no sur- 
render to will had been made, by words which would have 
been satisfied by confining them to the freehold part only, 
the copyhold part was also held to have passed, though in 
a similar case before the statute the latter property would 
not have passed, unless there had been a previous sur- 
render to will. This seems to afford ground for contend- 
ing, that where, during the existence of the statute, there 
was a devise to trustees without a surrender, the same 
would be considered as dispensed with by the statute, and 
therefore that the wife would not be entitled to free-bench 
on the admission of the trustees. 

If a copyholder surrender and die before the purchaser's When right to 
admission, the wife of the former will not be entitled to her ciuded."^*^ "" 
firee-bench, as the admittance will have relation to the 
surrender. And though a sale rest upon agreement only, 
and no surrender is made, the right of the vendor's wife 
to free-bench will be excluded. (3) But the wife of a 



(1) Riddell v. Jenner, 10 Bing. 29. 2 Watk. Cop. 341, [3rd ed.] 

(2) Forder v. Wade, 4 Bro. C. C. 621. 

(3) Hinton v. Hinton, 2 Ves. Sen. 631. Brown v. Raindle, 3 Ves. 266. 
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No free-bench 
out of trust 
estate. 

Free-bench 
bow barred. 

Feme adult may 
bar her dower 
b^ any pro- 
mon. 



When infant 
will be barred* 



Copyholds not 
withm Statute 
of Jointures. 



Free-bench 
may be barred 
under doctrine 
of election. 



surrenderee, who dies before admittance^ will be entitled 
to free-bench. (1) 

A wife is not entitled to free-bench out of the trust of 
copyhold or customary freehold estates. (2) 

Free-bench or customary dower may of course be 
barred by agreement on marriage ; for a feme adult may 
preclude herself of dower by accepting any provision in 
lieu thereof, whether of a legal or equitable nature, and 
whether proceeding out of the real or personal estate of 
the husband, and though resting merely in covenant, and 
contingent. (3) And a provision agreed to be accepted by 
an infant in lieu of dower will be binding in equity, though 
it possess not the several properties of a legal jointure ; 
for an infant will be bound by an equitable jointure made 
with the consent of her parent or guardian, where in a 
parallel case she would have been bound, had the jointure 
been legal ; (4) but if the provision be not equally certain 
with her dower, or be made after marriage, equity will 
permit her to elect between the two interests. (5) 
. Since copyhold property is not within the Statute of 
Jointures, (6) it would seem that it cannot be accepted by 
an infant in lieu of dower, so as to preclude her from 
electing to claim dower at common law on her husband's 
death. (7) 

The wife's right to free-bench may also be barred by 
putting her to an election between that and some other 
interest bequeathed by her husband's will ; or at least if 
she elect to take her free-bench, she must make compen- 
sation to the party disappointed out of the interest be- 
queathed to her. (8) 

(1 ) Gilb. Ten. 287. Vaughan v. Atkins, 6 Bur. 2764, 2786. 

(2) Forder v. Wade, 4 Bro. C. C. 621. 

(3) Walker v. Walker, 1 Ves. Sen. 64. 
(4> Corbet v. Corbet, 1 Sim. & Stu. 612. 

(5) Carruthers v. Carruthers, 4 Bro. C. C. 600. 

(6) 27 H. 8, c. 10. 

(7) But see Jordan v. Savage, 3 Bac. Ab. 717. Chitty v. Chitty, 3 Ves. 
546. And 1 Rop. Husband and Wife, 476. 

(8) Warde v. Warde, Amb. 299. 
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This principle was among other cases recognised in the 
case of Kidney v. Coussmaker, (1) which also decided that Election made 
an election will not be conclusive on a widow, if at the bming. 
time of her accepting one sulgect of election, she was not 
aware of its liability to certain incumbrances, and so made 
the election under an erroneous supposition. It was also Election as ap- 
held, that the doctrine of election was not applicable to credlton!^ 
the case of creditors. 

With respect to the last point, however, it has been ob- 
served by Lord Eldon in a more recent case, that if credi- 
tors, claiming satis&ction of their debts out of real estates 
under the provisions of a will, are disappointing the will by 
proceeding against property that was intended to be 
exempted, he would not go the length of saying they could 
claim the benefit of the devise for their payment, if they were 
not satisfied with that which the testator had given to them, 
and which the law had not given to them ; nor would he 
say, that if they would not take the provision made for them 
by the will, they would not be obliged to take that pro- 
vision only which they were entitled to by law. {2) 

When the widow is entitled to the entirety of the copy- Whenadmis- 
hold for her free-bench, her admission has been consi- "?1^„!^ ^^ 
dered unnecessary, the estate taken by her being a 
continuation of the husband's seisin, and the heir not 
being entitled to enter ; but when the custom gives her a 
portion only of the copyhold, her admission has been 
thought necessary in the absence of a custom to the con- 
trary, the husband's seisin being then interfered with by 
the right of entry in the heir : and when admittance is re- 
quisite, a fine will accrue to the lord. (3) Fine. 

It is observable that a plaint for free-bench or dower is y^^^ fof free- 

Dencn or 

the only one preserved from destruction by the 3 & 4 W. 4, dower. 
c. 27, 8. 36. 

(1) 12 Ves. 136. 

(2) See 1 Jac. Rep. 115, in Clarke v. Earl of Ormonde. The 3 & 4 W. 4, 
c. 104, has now subjected freehold and copyhold estates to the pa3rment of 
simple contract debts. 

(3) 1 Watk. Cop. 334, 362. 2 Ibid, 71, [4th ed.] Scriv. Cop. 365. But 
see Borenford v. Packing^on, 1 Lev. 1. 
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5. Of Curtesy, and the HusbaneTs Admission and 

Fine. 



Curtesy. 



Curtesy out of 
equitable es- 
tate. 



On the death of a feme copyholder leaving a husband 
surviving, the custom usually gives him the entirety of 
the copyhold for his life, or some partial interest therein, 
under the denomination of curtesy ; (1) and the husband's 
claim to this provision is not dependent on his having had 
issue, unless the custom require it. And the non-admis- 
sion of the wife will not aiPect the husband's right to cur- 
tesy, if her title was complete without admittance. (S) 

When the custom admits of curtesy, the husband will 
be entitled, though the estate was equitable only, in the 
same manner as he is entitled to curtesy out of a trust 
estate in freehold property. (3) 

With respect to the admission of the husband as tenant 
eion of husband \yy ^he curtesy, when the estate to which he becomes 

necessary. , 

entitled consists of the entirety of the copyhold, his ad- 
mission has been considered unnecessary, there being no 
change of seisin ; but when the estate consists of a partial 
interest only, his admission has been thought necessary, 
the seisin being disturbed by the entry of the heir. When 
admission is>^ required, a fine becomes payable to the 
lord. (4) 

(1)4 Co. Rep. 22 b. 

(2) Doe V. Brightweo, 10 East, 583. 2 Watk. Cop. 73, [4th ed.] 

(3) Sweetapple v. Bindon, 2 Vera. 636. Cunningham ▼. Moody, 1 Ves. 
Sen. 176. 

(4) 1 Watk. Cop. 334. 363. 2 Ihid. 75, [4th ed.] Scrir. Cop. 365. 
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Sect. VIII. — Of Legal and Equitable Remedies. 
I. Of the Action of Ejectment : herein of the recent 
Statute of Limitations, 3 St i W. i, c. a^; of 
Ejectment by Surrenderee, Customary Heir, 
Coparceners, Joint Tenants, and Tenants in 
Common. 

The 36th section of the above statute having abohshed a & 4 w. 4, 
all real and mixed actions, except writs of dower, guare ■ ■^- ■ 
impedit, and ejectment, and all pliunts, except a plaint 
for free-bench or dower, the remedy by ejectment is that 
which it will be proper to notice. 

Some of the objects effected by tbe statute are the fol- ObjectBeflecied 
lowing: to make twenty years the limit for the recovery ''?"'"»'»"'«■ 
of land or rent, with an allowance for disabilities; to make 
forty years the extreme limit for the recovery of land of 
rent, notwithstanding the existence of disabilities ; to ap- 
ply the same limitations to equitable as to legal estates ; 
to provide a limitation as between mortgagor and mort- 
gagee ; to provide a limitation in respect to money secured 
out of land or rent, or to an; legacy, and arrears of 
dower, and of rent or interest, the word " rent" ex- 
tending to all heriota, and to all services and suits for 
which a distress may be made. 

It may be observed that prior to this act a surrender, 
though not appearing on the court rolls, would have been 
presumed after a long possession, as, for instance, forty 
years. (1) 

An ejectment may be brought by a surrenderee, founded Ejectment by 
on a demise lud subsequently to the surrender, but ' 
before the admittance, the latter having relation to tbe 
former ;(S) and the custotnary heir may, as before stated. By heii before 
bring ejectment before admittance. ' miitance. 

(1) Wilson V. AUan, 1 Jnc. & Walk. 620. 1 W»tk. Cop. 197, [4tli ed-l 
(3) Holilfaaty. Clapham, 1 T. K. 600. Doe v. Hall, 16 Eaal, 308. 



> suirenderee. 
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By coparceners 
and joint te- 
nants. 

By tenants in 
common. 

Possession by 

coparceners, 

&c. 



Legal title will 
prevail at law. 
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Coparceners and joint tenants may recover upon a joint 
or several demise ; (1) but in an ejectment by tenants in 
common, there must be several demises. {2) 

By the l@th section of the above statute, the possession 
or receipt by coparceners, joint tenants, or tenants in com- 
mon of more than their respective shares of land or the 
profits thereof, or of rent, for the benefit of others than 
the persons entitled thereto, is not to be deemed the 
possession or receipt by such persons. 

Since a court of law cannot entert^jiin the consideration 
of any equitable interests, the legal title only will pre- 
vail. (3) 



2. Of the Relief given by the Writ of Mandamus. 



Mandamus to 
accept sur- 
renders, &c. 



To admit cus- 
tomary heir. 



For inspection 
of court rolls. 



The Court of King's Bench will frequently interpose 
by writ of mandamus, and compel the lords of manors to 
accept of Surrenders and grant admittances, on the ground 
of the parties applying for the writ having no other spe- 
cific legal mode of redress ; (4) an action not being main- 
tainable by the surrenderee against the lord for refiising 
admittance. (5) And though formerly the writ would not 
be granted to compel the admission of the customary heir, 
he having a complete title before admittance against all 
persons except the lord, (6) yet it has been since held 
that the writ will be granted for compelling such admission 
of the heir, since he may wish to be put on the homage, 
or to surrender. (7) A mandamus will also be granted to 

(1) Doe V. Pearson, 6 East, 173. Roe v. Lonsdale, 12 East, 39, 61. 

(2) 2 W. Bl. 1077. 

<3) Doe V. Wroot, 5 East, 132. 

(4) Vide Roe v. Griffits, 4 Burr. 1961 Rex v. Coggan, 6 East, 431. Rex 
V. Boughey, 1 Bar. & Cress. 666. 

(5) Gilb. Ten. 291. 

(6) Rex V. Rennett, 2 T. R. 197. 

(7) Rex V. Brewers' Company, 3 Bar. & Cress. 172. R^ix v. Wilson, 
10 Bar. & Cress. 80. 
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compel the inspection of court rolls by persons interested 
therein. (1) 



3. Of the Interpoaition of Courts of Eqmtjf. 

The acceptance of surrenders and grants of admittances Somuders, &c 
are occasionally directed by the decrees of Courts of ="'«™- 
Equity ; (S) and in some cases the production of court rolls 
will be ordered for the inspection of parties interested 
therein. (S) 

There are also various other occa^ons on vhich relief Suit for com- 
will be afforded by equity ; thus, a suit may be brought for certuDboatuift- 
a commission to ascertain boundaries, (4) Equity will also "^ 
interfere by injunction against copyholders in cases of a^aa waste. 
Taste,(5) and will in some cases relieve the tenant against Relief b c«w 
acts of forfeiture, though not against a voluntary act of ° ^' 
forfeiture ; (6) and will entert£un a bill by the lord of- a Moltiplkity of 
manor agunst some of the tenants, or by some of the te- 
nants against the lord, on a question of common, or of fine, 
in order to avoid a multiplicity of suits. (7) 

Equity will interpose by injunction to prevent the felling injunctionuto 
of timber, where there is an executory devise over either *""'*'' *"^- 
of the legal or equitable estate. (8) It will also restrain 
the lord from opening a mine on the copyholder's land. (9) 

A court of Equity will not reform an entry on the court Eauj on coim 
rolls, unless the lord be a party to the suit, or consent to "* ' 
such order as the court shall think fit to make. (10) 

(1) Bex V.Lucas, lOEaM, 235. Rei v. Towers, 4 Mau. & Selw. 163. 
Bateman t. Phillips, 4 Taaot. 163. 

(2) 3 Vet. 766. 

(3) 2 Ves. Sea. 578,621. 

(4) OodTie; v. Littel, 1 Russ. Sc Myl. 63, and cases theie cited. 
(6) lUchards v. Noble, 3 Mer. 673. 

(6) NaA V. Derby, 2 Vero. 537. 1 Walk. Cop. 422, [4lh ed.] 

(7) Bedesd. PI. 170. 3 P. Wros. 155. 

(8) StanaAeld v. Habergbam, 10 Ves. 373. 

(9) Grey V. Duke of Norlhumberlind, 13 Voa. 236. 

(10) Eldton V. Wood. 3 Mvl. & Keep. 678. 
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4. Of Evidence. 

Information on the various points connected with the 
law of evidence, embracing as it does a wide field of juris- 
prudence, will be best derived from those works which 
professedly treat on the subject at large. 
Copies of court j^ jjj^y guffiee in this place to notice, that examined 

roll evidence. ,•' *, .... 

copies of court rolls are in idl cases admissible in evi- 
dence, whether the surrender and admittance were made 
Ruleaa to deeds in or out of court; (1) and that the rule which dispenses 
thirty years ^|.jj ^.j^^ necessity of proving the execution of deeds thirty 

years old, extends to entries of the like antiquity in a 
steward's book, whose hand writing it is not in such case 
necessary to prove, and to letters and other documents 
coming from the proper custody. (2) 

(1) Doe V. Mee, 4 Bar. & Adol. 617. 

(2) Wynn v. Tyrwhitt, 4 Bar. & AU. 376. 
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1 VICT. Cap. 26. 

a 

An Act for the Amendment of the Laws with respect to Wilis. 

[3d July, 1837.] 

Be it enacted by the Queen's most excellent Majesty, by and Meaning of 
with the advice and consent of the lords spiritual and temporal, <*rtoin worda 
and commons in this present parliament assembled, and by the 
authority of the same, that the words and expressions hereinafter 
mentioned, which in their ordinary signification have a more 
confined or a different meaning, shall in this Act, except where 
the nature of the provision or the context of the Act shall exclude 
such construction, be interpreted as follows; (that is to say,) 
the word "will'* shall extend to a testament, and to a codicil, "Will:" 
and to an appointment by will or by writing in the nature of a 
win in exercise of a power, and also to a disposition by will and , 

testament or devise of the custody and tuition of any child, by 
virtue of an Act passed in the twelfth year of the reign of King 
Charles the Second, intituled " An Act for taking away the Court 12 Car. 2, c. 24. 
of Wards and Liveries, and Tenures in capite and by Knights 
Service, and Purveyance, and for settling a Revenue upon His 
Mi^esty in lieu thereof," or by virtue of an Act passed in the 
parliament of Ireland in the fourteenth and fifteenth years of 
the reign of King Charles the Second, intituled '* An Act for taking 1 4 & 15 Car. 2, 
away the Court of Wards and Liveries, and Tenures tit capite (^*^ 
and by Knights Service," and to any other testamentary dis- 
position ; and the words ** real estate" shall extend to manors, " Beal estate.'' 
advowsons, messuages, lands, tithes, rents, and hereditaments. 
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" Personal es- 
tate." 



Number : 



Gender. 



Repeal of the 
statutes of wills^ 
32 H. 8, c.l, 
and 34 & 35 
H. 8, c. 5. 



10 Car. 1, 

Sess. 2, c. 2, 

(I)- 

Sec. 5, 6, 12, 
19, 20,21, & 
22 of the Sta- 
tute of Frauds, 
29Car.2,c.3; 
7 W. 3, c. 12, 

I.) 

/ 



Sec.l4of4&5 
Anne, c. 16. 



whether freehold, customary freehold, tenant right, customary 
or copyhold, or of any other tenure, and whether corporeal, 
incorporeal, or personal, and to any undivided share thereof, 
and to any estate, right, or interest (other than a chattel interest) 
therein ; and the words ** personal estate" shall extend to lease- 
hold estates and other chattels real, and also to monies, shares 
of Government and other funds, securities for money (not heing 
real estates), dehts, choses in action, rights, credits, goods, and 
all other property whatsoever which hy law devolves upon the 
executor or administrator, and to any share or interest therein ; 
and every word importing the singular number only shall extend 
and be applied to several persons or things as well as one person 
or thing; and every word importing the masculine gender only shall 
extend and be applied to a female as well as a male. [^Svp, p. 82.} 
II. And be it further enacted, that an Act passed in the thirty- 
second year of the reign of King Henry the Eighth, intituled 
'* The Act of Wills, Wards, and Primer Seisins, whereby a Man 
may devise Two Parts of his Land ;'* and also an Act passed in 
the thirty-fourth and thirty-fifUi years of the leign of the said 
King Henry the Eighth, intituled *' The Bill concerning the 
Explanation of WiUs ;" and also an Act passed in the paiiiament 
of Ireland, in the tentJi year of the xeign of King Charles the 
First, intituled ** An Act how Lands, Tenements, etc. may be 
disposed by Will or otherwise, and concerning Wards and Primer 
Seisins ;" and also so much of an Act passed in the twenty*ninth 
year of the reign of King Charles the Second, intituled ^' An Act 
for Preventicm of Frauds and Perjuries," and of an Act passed in 
the Parliament of Ireland in the seventh year of the reign, of 
King William the Third, intituled " An Aet for Prevention of 
Frauds and Perjuries," as relates to' devises pr bequests of lands 
or tenements, or to the revocation or alteration df any devise 
in writing of any lands, tenements, or hereditaments, or any 
clause thereof!^ or to the devise of any estate pur autre vte^ or to 
any such estate being assets, or to nuncupative wills, or to the 
repeal, altering, or changing of any will in writbg concerning 
any goods or chattels or personal estate, or any clause, devise, 
or bequest therein ; and also so much of an Act passed in the 
fourth and fifth years of the reign of Queen Anne, intituled " An 
Act for the Amendment of the Law and the better Advancement 



of Jtiatice," and of an Act passed in the poiliament of Inland 
in the sixth year of the reign of Queen Anne, intitiiled " An 6 Anna, c. 10, 
Act for the Amendment of the Law and the better Advancement ^ 
of Justice," as relates to witnesses to nuncupative wills ; and 
also so much of an Act passed in the fourteenth year of the reign 0^^. g ^^ j^ 
of King Creorge the Second, intituled " An Act to amend the G. 2, g.20. 
Law concerning Common Recoveries, and to explain and amend 
an Act made in the Twenty-ninth Year of the Reign of King 
Charles the Second, intituled ' An Act for Prevention of Frauds 
and Feijoiies,' " as relates to estates pur autre vie ; and also an 
act passed in the twenty-fifth year of the re^ of King Geoi^ J^ ^' ^' ^' ^' 
the Second, intituled " An Act for avoiding and putting an end Colonies.) 
to certain Doubts and Questions relating to the Attestation of 
Wills and Codicils concerning Real Estates in that part of 
Great Brittan called England, and in his Majesties Colonies and 
Plantations in America," except so &r as relates to His Majesty's 
Colonies and Plantations in America; and also an Act passed 25 G. 3, c. 11, 
in the parliament of Ireland in the same twenty-fifth year of the 
r^gn of King George the Second, intituled "An Act for the 
avoidii^ and putting an end to certain Doubts and Questions 
leladng to the Attestations of Wills and Codidis concerning 
- Real Estates ;" and also an Act passed in the fifty-fifth year of 55 q 3 im 
die reign of King George the Third, intituled " An Act to lemove 
certain Difficulties in the Disposition of Copyhold Estates by 
^ill," shall he and the same are hereby repealed, except so far as 
the same acts or any of them respectively relate to any wills or es- 
tates pur auire vie to which this Act does not extend, [iS^up. p, 82,] ' 

III. And be it further enacted, that it shall be lawful for Ail property 
every person to devise, bequeath, or dispose of, by his will msyj^diB- 
,.» -,fi. ,, posed of bv 

executed m manner heremafter required, all real estate and all Will, 

personal estate which he shall be entitled to, either at law or in 

equity, at tlie time of his death, and which if not so devised, 

bequeathed, or disposed of would devolve upon the heir-at-law, 

or customary hdr of him, or, if he became entitled by descent, 

of his ancestor, or upon his executor or administrator ; and that comprisinr 

the power hereby given shall extend to all real estate of the cusiomaiy 

,,,, . .-■.. , freeholds and 

nature of customary freehold or tenant right, or customary or copjholds 
copyhold, notwithstanding that the testator may not have sur- without surren- 
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also such of 
them as can- 
not now be 
devised; 



Estates pur 
autri vie ; 



contingent in- 
terests; 



rights of entry ; 
property ac- 
quired after 
execution of 
the will. 



As to the fees 
and fines pay- 
able by devi- 
sees of custom- 
ary and copy- 
hold estates 



that, being entitled as heir, devisee, or otherwise to be admitted 
thereto, he shall not have been admitted thereto, or notwith- 
standing that the same, in consequence of the want of a castom 
to devise or surrender to the use of a will or otherwise, could 
not at law have been disposed of by will if this Act had not 
been made, or notwithstanding that the same, in consequence of 
there being a custom that a will or a surrender to the use of a 
will should continue in force for a limited time only, or any 
other special custom, could not have been disposed of by will 
according to the power contained in this Act, if this Act had not 
been made; and also to estates pur autre vt>, whether there 
shall or shall not be any special occupant thereof, and whether 
the same shall be freehold, customary freehold, tenant right, 
customary or copyhold, or of any other tenure, and whether the 
same shall be a corporeal or an incorporeal hereditament ; and 
also to all contingent, -executory, or other future interests in any 
real or personal >.estate, whether the testator may or may not be 
ascertained as the person or one of the persons in whom the 
same respectively may become vested, and whether he may be 
entitled thereto under the instrument by which the same 
respectively were created or under any disposition thereof by 
deed or will ; and also to all rights of entry for conditions broken, 
and other rights of entry ; and also to such of the same estates, 
interests, and rights respectively, and other real and personal estate, 
as the testator may be entitled to at the time of his death, notwith- 
standing that he may become entitled to the same subsequently 
to the execution of his will. {^Sup. pp. 46, 47, 79, 80, 81, 83.] 

lY. Provided always, and be it further enacted, that where 
any real estate of the nature of customary freehold or tenant 
right, or customary or copyhold, might, by the custom of the 
manor of which the same is holden, have been surrendered to the 
use of a will, and the testator shall not have surrendered the 
same to the use of his will, no person entitled or claiming to be 
entitled thereto by virtue of such will shall be entitled to be 
admitted, except upon payment of all such stamp duties, fees, 
and sums of money as would have been lawfully due and payable 
in respect of the surrendeiing of such real estate to the use of 
the will, or in respect of presenting, registering, or enrolling such 
surrender, if the same real estate had been surrendered to .the 



lue of the will of such testator : Provided also, that where the 
testator was endtled to have been admitted to luch real estate, 
and might, if he had heen admitted thereto, have snrcendeted the 
Hune to the use of his will, and shall not have heen admitted 
thereto, no person entitled or claiming to he entitled to such real 
estate in consequence of such will shall he entitled to be admitted 
to the same real estate by virtue thereof, except on payment of 
all such stamp duties, fees, fine, and sums of money as would 
have been lawfully due and payable in respect of the admittance 
of such testator to such real estate, and also of all such stamp 
duties, fees, and sums of money as would have been lawfully 
due and payable in respect of surrendering such real estate to 
the use of the will, or of presenting, registering, or enrolling 
such surrender, had the testator been duly admitted to such real 
estate, and afterwards surrendered the same to the use of his will ; 
all which stamp duties, fees, fine, or suras of money due as 
aforesaid shall he paid in addition to the stamp duties, fees, fine, 
or sums of money due or payable on the admittance of such 
person so entitled or claiming to be endtled to the same real 
estate as aforesaid. [_Sup, p. 109.] 

V. And he it further enacted, that when any real estate of willa or ex- 
the nature of customary freehold or tenant right, or customary t™«e of wills 
or copyhold, shall be disposed of by will, the lord of the manor, freeholds and 
or reputed manor of which such real estate is holden, or his oopyholdi to be 
steward, or the deputy of such steward, shall cause ihe will by Court rolli; 
which such disposition shall be made, or so much thereof as shall 
contain the disposition of such real estate, to be entered on the 
court rolls of such manor or reputed manor; and when any 
trusts are declared by the will of such real estate, it shall not be 
necessary to enter the declaration of such trusts, but it shall be 
sufficient to state in the entry on the court rolls that such real t^ gniitled lo*" 
estate is subject to the trusts declared by such wiU ; and when ^^ ■^'"^ B°o. 
any such real estate could not have been disposed of by will if e.wt^ are Mt 
this Act had not been made, the same fine, heriot, dues, duties, "ow devisable 
and services shall he paid and rendered by the devisee as would have been from 
have heen due from the customary heir in case of the descent of '^'' ^^ " cue 
the same real estate, and the lord shall as against the devisee of 
such estate have the same remedy for recovering and enforcing 
inch fine, heriot, dues, duties, and services as he is now entitled 
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Estates pur 
autre vig. 



No will of a 
person under 
age valid ; 

nor of a feme 
covert, except 
such as might 
now be made. 

Every will shall 
be in writing, 
and signed by 
the testator in 
the presence of 
two witnesses 
at one time. 



Appointments 
by will to be 
executed like 
other wills, 
and to be valid, 
although other 
re(^uired solem- 
nities are not 
observed. 



to for recovering and enforcing the same from or against the 
customary heir in case of a descent. [iS'ttp. pp. 87, 54, 110.] 

VI. And be it further enacted, that if no disposition by will 
shall be made of any estate fw autre vie of a freehold nature, 
the same shall be chazgeable in the hands of the heir, if it shall 
come to him by reason of special occupancy, as assets by descent, 
as in the case of freehold land in fee-simple ; and in case there 
shall be no special occupant of any estate pur autre vie, whether 
freehold or customary freehold, tenant right, customary or copy- 
hold, or of any other tenure, and whether a corporeal or incor- 
poreal hereditament,*it shall go to the executor or administrator of 
the party that had the estate thereof by virtue of the grant ; and 
if the. same shall come to the executor or administrator either 
by reason of a special occupancy or by virtue of this Act, it 
shall be assets in his hands, and shall go and be applied and 
distributed in the same manner as the personal estate of the tes- 
tator or intestate. [iS'tip. pp. 46 — 84.] 

VII. And be it further enacted, that no will made by any person 
under the age of twenty-one years shall be valid. [^Sup. p. 84.] 

VIII. Provided also, and be it further enacted, that no will 
made by any married woman shaU be valid, except such a will 
as might have been made by a married woman before the passing 
of this Act. [^Sup» pp. 85.] 

IX. And be it further enacted, that no will ^ shall be valid 
unless it shall be in writing and executed in manner herein-after 
mentioned ; (that is to say,) it shall be signed at the foot or end 
thereof by the testator, or by some other person in his presence 
and by his direction ; and such signature shall be made or 
acknowledged by the testator in the presence of two or more 
witnesses present at the same time, and such witnesses shall 
attest and shall subscribe the will in the presence of the testator, 
but no form of attestation shall be necessary. [^Sup. pp. 86, 87*] 

X. And be it further enacted, that no appointment made by 
will in exercise of any power, shall be valid, unless the same be 
executed in manner herein-before required; and every will 
executed in manner herein-before required shall, so &r as res- 
pects the execution and attestation thereof, be a valid execution 
of a power of appointment by will, notwithstanding it shall have 
been expressly required that a will made in exercise of such 
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power should -be ex^uted with some additional or other form of 
execution or solemnity. [8up, pp. 99, 100] 

XI. Provided always, and be it further enacted, that any Soldiers and 

1 1. . • . . • ,t»^ ' • mariners wills 

soldier bemg m actual military service, or any marmer or seaman excepted. 

being at sea, may dispose of his personal estate as he might have 

done before the making of this Act. 

XII. And be it further enacted, that this Act shall not pre- Act not to 
judice or affect any of the provisions contained in an Act passed in proyigio^ ^f 
the eleventh year of the reign of his Majesty King George the Fourth 11 G. 4, & 1 
and the first year of the reign of his late Majesty King WOliam ^-^ rmect to 
the Fourth, intituled *' An Act to amend and consolidate the laws wills of petty 
relating to the pay of the Royal Navy," respecting the wills of ^amenwid 
petty officers and seamen in the royal navy, and non-commis- marines. 
sioned officers of marines, and marines, so far as relates to their 

wages, pay, prize money, bounty money, and allowances, or 
odiet monies payable in respect of services in her Majesty's 
navy. 

XIII. And be it fiirther enacted, that every will executed in Publication not 
manner herein-before required shall be valid without any other *° requisite, 
publication thereof. {^Sup. p. 87.] 

XIY. And be it further enacted, that if any person who shall will not to be 

attest the execution of a will shall at the time of flie execution void on account 

- , _ . , 1 • 1 o» mcompeten- 

thereof or at any time afterwards be incompetent to be admitted cy of attesting 

a witness to prove the execution thereof, such will shall not on witness 
that account be invalid. ISup. p. 87.] 

XV. And be it further enacted, that if any person shall attest Gifts to an at- 
the execution of any will to whom or to whose wife or husband ^ be^dd?^^ 
any beneficial devise, legacy, estate, interest, gift, or appointment, 
of or affecting any real or personal estate (other than and except 
charges and directions for the payment of any debt or debts), 
shall be thereby given or made, such devise, legacy, estate, in- 
terest, gift, or appointment shall, so far .only as concerns such 
person attesting the execution of such will, or the wife or husband 
of such person, or any person claiming under such person or 
wife or husband, be utterly null and void, and such person so at- 
testing shall be admitted as a witness to prove the execution of 
such will, or to prove the validity or invalidity thereof, notwith- 
standing such devise, legacy, estate, interest, gift, or appointment 
mentioned in such will. [^Sup, p. 87, 88.] 
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Creditor attest- XVI^ And be it furtlier enacted^ that in case by any will any 
mStSl^* **tl ^^^ ^^ personal estate shall be charged with any debt or debts, 
ncM. and any creditor, or the wife or husband of any creditor, whose 

debt is so charged, shall attest the execution of such will, such 
creditor notwithstanding such charge shall be admitted a witness 
to prove the execution of such will, or to prove the validity or 
invalidity thereof. {^Sup. p. 88.] 
Executor to be XYII. And be it further enacted, that no person shall, on 
admitted a wit- account of his being an executor of a will, be incompetent to be 

admitted a witness to prove the execution of such will, or a wit- 
ness to prove the validity or invalidity thereof. [^Sup, p. 83.] 
Will to be re* XYIII. And be it further enacted, that every will made by a 
voked by mar- man or woman shall be revoked by his or her marriage (except 

a will made in exercise of a power of appointment, when the real 
or personal estate thereby appointed would not in de&ult of such 
appointment pass to his or her heir, customary heir, executor, or 
administrator, or the person entitled as his or her next of kin, 
under the statute of distributions). [Sup. p. 101.] 
No will to be XIX. And be it further enacted, that no will shall be revoked 
revoked by pre- |,y ^^^y presumption of an intention on the ground of an alteration 

\ in circumstances. [^Stip. p. 101.] 

No will to be XX. And be it Airther enacted, that no will or codicil, or any 

revoked but by pgyt thereof, shall be revoked otherwise than as aforesaid, or by 

another will or '^ ... . . 

codicil, or by a another will or codicil executed in manner herein«before required, 

^ung execu- qj. ]jy some writing declaring an intention to revoke the same, 
orbydestnic-' and executed in the manner in which a will is herein-before 
^^^' required to be executed, or by the burning, tearing, or otherwise 

destroying the same by the testator, or by some person in his 
presence, and by his direction, with the intention of revoking the 
same. [^Sup. p. 101.] 
No alteration . XXI. And be it further enacted, that no obliteration, inter- 
have M ff ' lineation, or other alteration made in any will after the execution 
unless executed thereof shall be valid pr have any effect, except so £ar as the 
Ma will. words or effect of the will before such alteration shall not be 

apparent, unless such alteration shall be executed in like manner 
as hereinbefore is required for the execution of the will ; but the 
will, with such alteration as part thereof, shall be deemed to be 
duly executed if the signature of the testator and the subscription 
of the witnesses be made in the margin or on some other part. 
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of the will oppoglte or near to such alteration, or at the foot or end 
of or opposite to a memorandum referring to such alteration, and 
written at the end or some other part of the will. [^Sup, p. 102 .J 

XXII. And he it further enacted, that no will or codicil, or No will revoked 

any part thereof, which shall be in any manner revoked, shall ^^ revived 

be revived otherwise than by the re-execution thereof, or by a by re-ezecution 

codicil executed in manner herein-before required, and showing ^^ * codicil to 

^ ' 7r revive it. 

an intention to revive the same ; and when any will or codicil 

which shall be partly revoked, and afterwards wholly revoked, 

shall be revived, such revival shall not extend to so much thereof as 

shall have been revoked before the revocation of the whole thereof, 

unless an intention to the contrary shall be shown. ^Sup, p. 102.] 

XXIII. And be it further enacted, that no conveyance or A devise not to 

other Act made or done subsequentlv to the execution of a will ^ rendered in- 

, • • J operative by 

of or relatmg to any Teal or personal estate therem compnsed, any subsequent 

except an Act by which such will shall be revoked as aforesaid, conveyance or 

shall prevent the operation of the will with respect to such 

estate or interest in such real or personal estate as the testator 

shall have power to dispose of by will at the time of his death. 

ISup. p. 103.] 

XXIY • And be it further enacted, that every will shall be A will sball be 

construed, with reference to the real estate and personal estate ^^ f^^^^ ^^ 

comprised in it, to speak and take effect as if it had been executed death of the 

testator 
immediately before the death of the testator, unless a contrary 

intention shall appear by the will. ^Sup, p. 104.] 

XXY . And be it further enacted, that unless a contrary in- A rdsiduary de- 
tention shall appear by the will, such real estate or interest therein ^j^*^ «ta^ 
as shall be comprised or intended to be comprised in any devise in comprised in 
such will contained, which shall &il or be void by reason of the death S^^Jj^ ^^^ 
of the devisee in the life-time of the testator, or by reason of such de- 
vise being contrary to law or otherwise incapable of taking effect, shall 
be included in the residuary devise (if any) contained in such will. 
[Sup. pp. 95, 96.] 

XXYI. And be it further enacted, that a devise of the land of A general de- 

the testator, or of the land of the testator in any place or in the Jtoi^^l^^ V**" 

occupation of any person mentioned in his will, or otherwise shall include 

described in a general manner, and any other general devise which f ^^^u^Ij ^^ 

would describe a customary, copyhold, or leasehold estate if the well as freehold 

testator had no freehold estate which could be described by it, ^^* 
shall be construed to include the customary, copyhold, and lease- 
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hold estates of the testator, or his oustomary, copyhold, and 

leasehold estates, or any of them, to which such description shall 

extend, as the case may be, as well as freehold estates, unless 

a contrary intention shall appear by the will. {Sup. pp. 92, 93.] 

A general gift XXYII. And be it further enacted, tiiat a general devise of the 

shall include teal estate of the testator, or of the real estate of the testator in 

which the tes- ^^7 P^A^^^ ^^ ^ ^® occupation of any person mentioned in his 

tator has a will, or otiierwise described in a general manner, shall be con- 

^fappointment 9^rtt^ to indude any real estate, or any real estate to which such 

description shall extend (as tiie case may be), which he may 
have power to appoint in any manner he may tiiink proper, and 
shall operate as an execution of such power, unless a contrary 
intention shall appear by this will ; and in like manner a bequest 
of the personal estate of the testator, or any bequest of personal 
property described in a general manner, shall be construed to 
include any personal estate, or any personal estate to which such 
description shall extend (as the case may be), which he may have 
power to appoint in any manner he may think proper, and shall 
operate as an execution of such power, unless a contrary intention 
shall appear by the will. [Sup. p. 100.] 
... . . XXYIII. And be it further enacted, that where any real estate 

A. devise witb" 

out any words shall be devised to any person witiiout any words of limitation, 

^l \?i!^^^ '^^^^ devise shall be construed to pass the fee-simple, or other the 

snail De con* 

strued to pass whole estate or interest which the testator had power to dispose 
the fee. ^f ^^y ^|i |q g^^]^ ^.^g] estate, unless a contrary intention shall 

appear by the will. ISup. p. 96.] 

r^ J -* o- XXIX. And be it further enacted, tiiat in any devise or be- 

Xne words die , _ 

without issue/' quest of real or personal estate the words ** die without issue,' 

or <' die without q^ "^^ without leavin&T issue," or "have no issue," or any 
leaving issue/ . , i» m * • 

"have no issue/' other words which may import either a want or failure of issua^ 

shall be con- ^f ^ny person in his lifetime or at tiie time of his death, or ah 

strued to mean . , 

die without mdefimte failure of his issue, shall be construed to mean a want 

i^ue living at ^j, failure of issue in the lifetime or at tiie time of the death of 
the death. 

such person, and not an indefinite £ulure of his issue, unless a 

contrary intention shall appear by the will, by reason of such 

person having a prior estate tail, or of a preceding gift, being, 

without any implication arising from such words, a limitation of 

an estate > tail to such person or issue, or otherwise : Provided, 

that this Act shall not extend to cases where such words as 

aforesaid import if no issue described in a preceding gift shall 
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lie born, or if there shall be no issue who shall live to attain 
the age or otherwise answer the description required for obtaining 
a Tested estate by a preceding gift to such issue. [Sup, p. 96.] 

XXX. And be it further enacted, that where any real estate No devue to 

(other than or not being a presentation to a church) shall be *"***««» ^^ ««- 
J , ^ *^ ^ ' cutors, except 

devised to any trustee or executor, such devise shall be construed for a term or a 

to pass the fee-simple or other the whole estate or interest which P'^entation to 
'^ '^ a church, shall 

the testator had power to dispose of by will in such real estate, pass a chattel 

unless a definite term of years, absolute or determinable, or an "'^^'^t. 

estate of freehold, shall thereby be given to him expressly or by - 
implication. [Suf, p. 970 

XXXI. And be it further enacted, that where any real estate Trustees under 
shall be devised to a trustee, without any express limitation of JevSe whw 
the estate to be taken by such trustee,^ and the beneficial interest the trust may 
in such real estate, or in the surplus rents and profits thereof, [he life of a pel 
shall not be given to any person for life, or such beneficdal son beneficially 
interest shall be given to any person for life, but the purposes to toketh*e fee ' 
of the trust may continue beyond the life of such person, such 

devise shall be construed to vest in such trustee the fee-simple, 
or other the whole legal estate which the testator had power to dis- 
pose of by will in such real estate, and not an estate determinable 
when the purposes of the trust shall be satisfied. \Suf. p. 970 

XXXII. And be it fiirther enacted, that where any person to Devises of es- 

whom any real estate shall be devised for an estate tail or an ***^ ^^ ^^^ 

" not lapse, 

estate in quasi entail shall die in the lifetime of the testator 

leaving issue who would be inheritable under such entail, and 

any such issue shall be living at the time of the death of the 

testator, such devise shall not lapse, but shall take effect as if 

the death of such person had happened immediately after the 

death of the testator, unless a contrary intention shall appear by 

the will. {Suf. p. 98.] 

XXXIII. And be it further enacted, that where any person Gifts to chil- 
being a child or other issue of the testator to whom any real or ^^^ ®' <>^®' 
persona] estate shall be devised or bequeathed for any estate or iggue living at 
interest not determinable at or before the death of such person Jf^®^?"*?^!** 
shall die in the lifetime of the testator leaving issue, and any such lapse, 
issue of such person shall be living at the time of the death of 

the testator, such devise or bequest shall not lapse, but shall take 
effect as if the death of such person had happened immediately 
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after the death of the testator, unless a contrary intention shall 
appear by the will. ISup, p. 98.] 
Act not to ex- XXXIY. And be it further enacted, that this Act shall not 
made^bdfbre extend to any will made before the first day of January one 
1838, nor to thousand eight hundred and thirty-eight, and that every will 
otS^tlTof re-executed or republished, or revived by any codicil, shall for 
persons who the purposes of this Act be deemed to have been made at the 
1838 ^^ ^^® ^^ which the same shall be so re-executed, republished, oS^ 

revived ; and that this Act shall not extend to any estate pur 
autre vie of any person who shall die before the first day of January 
one thousand eight hundred and thirty-eight. ^Sup. p, 88, 102.} 
Act not to ex- XXXV . And be it further enacted, that this Act shall not ex- 
tend to Scot- tend to Scotland. ISup. p. 88.] 

Act * be al- XXXVI. And be it enacted, that this Act may be amended, 
tered this ses- altered, or repealed by any act or acts to be passed in this present 



sion. 
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session of parliament. 



1 VICT. Cap. 50. 

An Act to facilitate the Conveyance of Lands and Buildings for 
the Purposes of Two Acts passed respectively in the Fifth and 
Sixth Years of His late Majesty King WiUiam the Fourth. 

[15th July, 1837.] 

Whereas an act was passed in the fifth year of the reign gf his 

4 & 5 W. 4, late Majesty King William the Fourth, intituled "An Act for the 
c. 76. Amendment and better Administration of the Laws relating to thq 

Poor in England and Wales :*' and whereas another Act was passed 

5 & 6 W. 4, in the sixth year of the reign of his said late Majesty, intituled "An 
Act to facilitate the Conveyance of Workhouses and other Property 
of Parishes and of Incorporations or Unions of Parishes in England 
and Wales :" and whereas doubts are entertained as to whether the 
herein recited Acts respectively apply to lands or buildings or 
other hereditaments of copyhold or customary tenure ; and it is 
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expedient that such doubts should be removed, and that the pro- 
visions of the said Acts should be ^extended in some respects : be it 
therefore enacted and declared by the Queen's most excellent 
Majesty, by and with the advice and consent of the lords 
spiritual and temporal, and commons in this present par- 
liament assembled, and by the authority bf the same, that the Provisions of 
provisions of the said herein recited Acts apply to and com- extend to co- 
prise lands and buildings and other hereditaments of copyhold or Pyl^old lands, 
customary tenure, as well as lands, buildings, and other heredita- 
ments of freehold tenure. 

II. And be it enacted, that whenever any contract shall be en- Provision for 
tered into for the purposes of the said recited Acts or either of J|^ £ "®' , 
them, or of this Act, respecting any lands, buildings, or other holds* 
hereditaments of copyhold or customary tenure^ it shall be lawful 
for the poor law commissioners to direct that the difference in 
value of such lands or buildings or other hereditaments, as of 
copyhold or customary tenure, and the freehold or fee simple 
thereof, including therein the value of any fine, heriot, or custo- 
mary due, payment, or rent, or any service capable of being valued, 
in respect of such land or building or other hereditaments, shall 
be ascertained by such means as they shall think fit ; and that 
such difference in value when so ascertained shall be paid to or 
invested for the use and benefit of the lord of the manor of which 
such lands or buildings or other hereditaments shall be parcel, or 
such other person as would be entitled to the fines payable upon 
death or alienation of the same, or to such heriot, dues, payment, 
rent, or service respectively ; and upon and from the making of 
such payment or investment such lands or buildings or other 
hereditaments shall thenceforth be deemed enfranchised and for 
ever discharged from every fine, customary or copyhold, heriot, 
due, payment, rent, suit, or service; and such lands and buildings 
and other hereditaments shall thenceforth be and remain of the 
tenure of free and common socage : provided always, that if any 
such lord of the manor, or other person be under any legal dis- 
ability, the powers of the said recited acts, and of every other act 
for building, hiring, or purchasing workhouses, or for acquiring 
lands^for workhouse purposes, enabling persons under disability to 
convey or otherwise dispose of and deal with property, shall apply 
to such lord of the manor or other person as amply and fully as 



14 



APPENDIX. 



Steward of 
manor to enter 
certificate on 
rolls of the 
manor, and to 



if the case had been expressly provided for in such Acts or any of 
them : provided also, that if such lord of the manor or other per^ 
son he dissatisfied with such valuation, and shall within seven 
days after a tender made to him of the amount thereof, or afler 
notice left at his last known place of residence, or with his known 
agent, of such amount being ready to be paid to him or invested as 
aforesaid, send notice by the post to the poor law commissioners 
of such dissatis&ction, it shall be lawftil for the poor law commis- 
sioners to direct a further valuation to be made, at or within such 
period as they may see fit, by two valuers, one fx> be named by the 
poor law commissioners, and the other by such lord of the manor or 
other person, which two persons so named shall previous to their 
entering on their vlsduation name a third valuer to be referred to 
in case they disagree, and the award of such three valuers, or any 
two of them, shall be binding on aU parties ; and on payment or 
investment, under the provisions of the said recited Acts or any of 
them, or of this Act, of theamoimt of such last-mentioned valuations 
such lands or buildings and other hereditaments shall thenceforth 
be deemed enfranchised and discharged in manner aforesaid, and 
be and remain of the tenure of free and common socage; provided 
always, that it shall be lawful for any overseers, guardians, lord 
of the manor, or other person to complete any voluntary agree- 
ment for the purchase and enfiianchisement of any copyhold or 
customary lands, buildings, or other hereditaments, under the di- 
rection and with the approbation of the poor law commissioners, 
in like manner as if such agreement had been originally made 
under this act, any thing in the said acts or either of them, or in 
this act, to the contrary notwithstanding; and in every such case, 
if any lord of the manor or other person be under l^al disability, 
the power of the said recited Acts, and of any other Act for building, 
hiring, or purchasing workhouses, or for acquiring lands for work* 
house purposes, enabling persons to convey or otherwise dispose 
of or deal vdth property, shall apply to such lord of the manor or 
other person as amply and fully as if the case had been expressly 
provided for in such Acts or any of them. 

III. And b^ it enacted, that when and so soon as any such 
enfranchisement as aforesaid shall have been made it shall be 
lawful for the steward of the manor whereof the same lands or 
buildings were parcel, and he is hereby required^ on receipt of a 
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certificate of such valuation beins made and enfirancMsement ef- ^^^^^ & 

, . parchment 

fected, under the hands and seal of the poor law commissioners, copy thereof to 

to enter such certificate on the rolls or books of the said manor, the poor law 

comiDttsionere* 
and to furnish a copy of such entry, written on parchment, to the 

poor law commissioners, or to such person or persons as they may 
direct, and to certify th& same to be a true extract under his hand: 
and such certificate or a copy thereof under the seal of the poor 
law commissioners shall thenceforth be evidence of such enfran- 
chisement. 

IV. And be it enacted, that all conveyances or instruments by -^^^^ of eon- 
way of sale or exchange, or assignment or security or transfer, to yeyance. 
be made imder the authority of the said recited Acts or either of 
them, or of this Act, may be made in such form as the poor law 
commissioners shaU by any order or orders signed by them and 
sealed with their common seal direct or approve of, or as near 
thereto as the number of parties, the nature of the interests, and 
the circumstances of each case will admit, and shall be valid and 
effectual in the law, without livery of seisin being made, or any 
bargain and sale to vest possession being executed, and without 
being enrolled. 
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No. I. 

Form of a Deed of Enfranchisement from the Lord of a 
Manor to a Copyholder. 

THIS INDENTURE [&c.] Between Ibrd] of the one part, and 
[copyholder'] of the otherpart. ^Whereas the said [lord] is now seised 

of or well entitled to the manor of , in the county of , 

for an estate of inheritance in fee simple in possession free from 
incumbrances. And Whereas the said [copyholder] is now seised 
to him and his heirs at the will of the lord, according to the 

custom of the said manor, of the copyhold and hereditaments 

hereinafter described and intended to be hereby granted and en- 
franchised or otherwise assured. And Whereas the said [eopy^ 
holder] hath contracted with the said [lord] for the enfranchise- 
ment of the said copyhold and hereditaments for the sum of 

£ Now this Indenture Witnesseth, that in pursuance of the 

said Agreement, and in consideration of the sum of£ of lawful 

money of Ghreat Britain to the said [lord] in. hand well and truly 
paid by the said [eopyJiolder] at or before the sealing and delivery 
of these presents, the receipt of which said sum of £— ■ — the said 
[lord] doth hereby acknowledge, and from the same doth release 
and discharge the said [copyholder], his heirs, executors, adminis- 
trators, and assigns for ever by these presents ; He the said [lord] 
Hath granted, bargained, sold, enfranchised, released, and quit- « 
claimed, and [&c.] unto the said [copyholder"] his heirs and 
assigns. All [describe parcels], together with all outhouses [&c.]. 
And the reversion [&c.], And all the estate [&c.], To have and 

to hold the said copyhold , hereditaments, and all other the 

premises intended to be hereby granted and enfranchised or 
otherwise assured unto the said [copy folder], his heirs and 
assigns. To the use of the said [copyholder] his heirs and assigns 
for ever. To the intent that the copyhold tenure of and in the 
said hereditaments and premises may become and be extinguished, 
and that the same hereditaments and premises may henceforth 
and for ever hereafter be freed and absolutely discharged of and 



T3 



APPENDIX* t7 

from all and all manner of yearly and other payments, fines, 
rents, heriots, fealty, suit of court, amercements, forfeitures, and 
all other usual or customary payments, duties, and services what- 
soever, which, by or according to the custom of the manor of 
aforesaid, the said hereditaments and premises herein- 
before described, or any part thereof, are, or is, or have, or hath 
been subject or liable to, or charged or chargeable with, or which 
would otherwise be payable, or to be done and performed, for or 
in respect of the same hereditaments and premises, or any part 
thereof, as copyhold holden, or as parcel of the aforesaid manor. 
Provided always, and it is hereby agreed between the said 
parties hereto, that nothing herein contained shall extend to the 
enfranchisement, acquittance, or discharge of any copyhold here- 
ditaments, held by the said Icopyholder] of the said Ihrd'}, as 

lord of the manor of aforesaid, other than and except the 

said hereditaments and premises hereinbefore described and 

intended to be hereby granted and enfranchised, or otherwise as- 
sured, of and from the copyhold tenure, or from any payments, 
fines, rents, heriots, customs, duties, suits, or services, incident 
thereto, or to be rendered or performed in respect thereof. And 
this Indenture also Witnesseth, that for the consideration herein- 
before mentioned, and in order to preserve to the said [copy- 
holder], his heirs and assigns, all such rights of common in, 

upon, and over the waste lands of the manor of aforesaid, as 

the said [copyholder] hath heretofore used and enjoyed as be-* 
longing ofr appurtenant to the said hereditaments and pre- 
mises hereinbefore described, notwithstanding the enfranchisement 
of the same hereditaments, He, the said [lord]. Hath granted 
and confirmed, and'[^c.] unto the said [copyholder] his heirs 
and assigns for ever, All such commonage, and right or title to 
common, of what nature soever, in, upon, and over all or any of 
the wastes, commons, and commonable lands, of or belonging to 
the said manor of — , as he the said [copyholder] held and 

enjoyed in respect of the said hereditaments and premises 

hereinbefore described, and intended to be hereby granted and 
enfranchised, immediately before the execution of these presents, 
and the freehold and inheritance of all such commonable rights 
as aforesaid, in as large, ample, and beneficial a manner to all in- 
tents and purposes as the said [copyholder] hath heretofore used 

b 
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and exercised all or any of such rigbts, or as he, his heirs o^ 
ass^s, could (Mr might have used and exercised the same in 

respect of the said * hereditaments and premises, if they had 

continued parcel of the said manor. [Insert qualified covenants 
by the lord that he hath power to grants — for quiet enjoyment^ — • 
that the premises are free from incumbrances^ — and for further as~ 
suranceJ] In Witness, &c. 



No. 2. 



Outline of Deed of Disposition under the 77th Section of 
3 ^ 4 fF. 4, c. 74, by Husband and Wife, entitled 
in her Right, she not being Tenant in Tail, and the 
Objects not being capable of being effected by Surrender, 
The Deed will usually, though not necessarily, be by 
Indenture, and must be acknowledged by the Wife as 
directed by the Act, 

This Indenture, made, &c.. Between [husband and wife"] of 
* the one part, and [person in whose favour disposition, S^c, is made'] 
of the other part. Whereas [recite instrument under whicJi the sub* 
ject matter to be disposed of, released, surrendered, or extinguished, 
arises,] And Whereas [recite agreement of husband and wife to 
dispose of, release^ surrender, or extinguish the interest in question^ 
as the case may beJ] Now this Indenture Witnesseth, that in 
pursuance of the said agreement, and in consideration [state the 
consideration,] They the said [husband and wife], in pursuance 
of the provisions in this behalf contained in an Act of Parliament 
made and passed in the third and fourth years of the reign of his 
late Majesty, King William the Fourth, intituled, " An Act for 
the Abolition of Fines and Recoveries, and for the Substitution of 
more simple Modes of Assurance,** Do, and each of them Doth, 
by these presents, [use appropriate operative words, according to 
the object to be attained^, unto the said [grantee, S^c] and his 
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belrs, Ah [describe subject matter of disposition, release,. surrender , 
or extinguishment, with appropriate general words^ as the case may 
require.} To have and to hold the said [subject of disposition, 
^tfj, and all other the premises intended to he hereby [granted, 
^c. as the case may be"], or otherwise assured unto the said 
[grantee'], his heirs and assigns, To the use and behoof of the 
said [grantee], his heirs and assigns for ever. [If the instrument 
is to operate as a surrender^ omit the habendum, and insert in lieu 
thereof the usual words to the intent and purpose that the interest 
surrendered may be extinguishedJ] 

[Insert any covenants that may be required.] 

In Witness, &c. 



No. 3. 



Form of Surrender out of Court under S ^ 4 W. 4, c, 74, 
s. 50, by a Tenant in Tail in Remainder of the legal 
Estate, with the Consent of the Tenant for Life, the 
Protector under the above Statute, in order to acquire 
the reversionary Fee, 



The Manor of 
in the County of 



} 



Whereas [shortly state the creation of 
the estate for life, and the estate tail, by 



surrender or wUl.] And Whereas, at a Court held for the 

said manor on the day of , the said [tenant for 

life] was admitted tenant of the said hereditaments for the 

term of his life : Now Be it remembered, that on the day 

of , the said [tenant in tail] came before [steward] 

steward of the said manor, and for the purpose of barring and 
extinguishing the estate tail to which the said [tenant in tail} 
became entitled as aforesaid, of and in the hereditaments here- 
inafter described, and all other estates tail and all estates, rights, 
and interests to take effect after the determination, or in defea- 
zance of the same estates tail, and in order to vest the said 

b2 
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hereditaments in the said [tenant in taU'}^ and his heirs, ah" 
solutely in remainder after the decease of the said [tenant 
for lifelf and with the consent of the said [tenant for Zi/e], 
(testified hy his signing this memorandum of surrender), and 
in compliance with the provisions in that hehalf contained 
in an act of parliament made and passed in the third and 
fourth years of the reign of his late Majesty, King William 
the Fourth, intituled, " An Act for the Abolition of Fines and 
Recoveries J and for the Substitution of more simple Modes of 
Assurance" did out of court surrender into the hands of the 
lord of the said manor, by the rod, by the hands and accept- 
ance of the said steward, according to the custom of the 
said manor. All [describe parcels^, with the appurte- 
nances to the said premises belonging, And the reversion 
and reversions, remainder and remainders, rents, issues, and 
profits thereof. And all the estate, right, title, interest, trust, 
property, claim, and demand whatsoever of the said [tenant 
in tait], in, to, or out of the said premises. To the use and 
behoof of the said [surrenderee'], his heirs and assigns for 
ever in remainder expectant, and to take effect in possession 
on the decease of the said [tenant for life], at the will of the 
lord, according to the custom of the said manor. 

[Signed], 

This surrender was taken and! [Tenant in Tail.] 

accepted the day of > 

, by and before me, J [Tenant for Life.] 

[Steward]^ Steward of the said manor. 

The above Form may be readily adapted to the case of an 
equitable tenant ih tail, or to a surrender by a tenant in 
tail in possession of the legal or equitable estate, or to a 
surrender by a tenant in tail in remainder of the legal 
or equitable estate, without the consent of the tenant for 
life, or person having such an estate prior to the estate 
tail as constitutes him a jJrotector, in which latter case a 
base fee only would be acquired. 
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for no other use, intent, or purpose whatsoever. In Wit- 
ness, &c. 

Such a disposition as the foregoing may also be made by 
bargain and sale under the Statute of Uses : and if the 
equitable estate tail be a remainder, the disposition may 
also be made by grant. 

If the disposition is made directly to a purchaser, the 
above form can be readily adapted to such a case, cove- 
nants for title being introduced on the part of the tenant 
in tail. 



No. 5. 



Form of Deed giving the Protector's Consent to the Disposi- 
tion of Copyhold Lands under the 51st section of 3 ^ 4: 
W. 4, c, 74, to he entered on the Court RoUs, but not 
requiring Inrolment in Chancery, 

To all persons to whom these presents shall come, I \^otectoT\ 
send greeting. Whereas {shortly recite the surrender or will so as 
to show the creation of the estate conferring the protectorship^ 
and of the entail j and^ state the admission to the property J] 
And Whereas the said [tenant in tail] being desirous of acquiring 
the absolute estate of inheritance in fee simple in remainder, ac- 
cording to the custom of the manor of aforesaid, expectant 

and to take effect in possession on the determination of [S^c. 
mention the duration of the protector's estate] ^ of and in the said 
customary or copyhold hereditaments and premises, lately applied 
to and requested me, the said [protector']^ to give my consent to 
the acquisition of such absolute estate in compliance with the 
directions in that behalf contained in an Act of Parliament passed 
in the third and fourth years of the reign of his late Majesty, 
King William the Fourth, intituled " An Act for the Abolition 
of Fines and Recoveries, and for the Substitution of more simple 
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of the said manor, and for the purpose of harring and ex^ 
tinguishing the estate tail, to which the said [wife] became en- 
titled as aforesaid, of and in the said and hereditaments, 

and all other estates tail, and all estates, rights, and interests 
to take effect after the determination or in defeazance of the 
same estates tail, and in order to vest the said hereditaments 
in the said [mfe] and her heirs absolutely, the said [wife] 
being first examined by the said steward separately and 
apart from her said husband, and freely and voluntarily con- 
senting thereto, and in compliance with the provisions in that 
behalf contained in an Act of Parliament made and passed in the 
third and fourth years of the reign of his late Majesty, King 
William the Fourth, intituled " An Act for the Abolition of 
Fines and Recoveries, and for the Substitution of more simple 
Modes of Assurance," did out of court surrender into the 
hands of the lord of the said manor by the rod, by the 
hands and acceptance of the said steward according to the 
custom of the same manor, All [^c, describe parcels] with 
the appurtenances to the same premises belonging. And 
the reversion and reversions, remainder and remainders, 
rents, issues, and profits thereof. And all the estate, right, 
title, interest, trust, property, claim, and demand whatsoever 

of the said [husband], and his wife and each' of them 

in, to, or out of the said premises. To the use of the said 
[wife], her heirs, and assigns for ever according to the cus- 
tom of the said manor. 



[Signed.] 

This surrender was taken and accepted 

the day of , (the said 

[wife] being first examined by me 
separately and apart from her said 
husband, and freely and voluntarily 
consenting thereto) by me. 



[husband,] 
[wife,] 



[Steward,] Steward of the said manor. 
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(freed and absolutely discharged of and from the estate tail of the 
said [tenant in tail] therein, and all other estates tail, and all 
estates, rights, and interests to take effect after the determination^ 
or in defeazance of the same estates tail, but subject and without 
prejudice as aforesaid) unto the said [trustee], his executors, and 
administrators. In Trust, nevertheless, for the said [tenant in 
tail], his executors, administrators, and assigns, and to the intent 
that the said [trustee], his executors, or administrators, do and 
shall by an Indenture already prepared and intended to be in- 
dorsed on these presents, an4 to be made between the said 
[trustee] of the one part, and the said [tenant in tail] of the other 
part, assign and assure the said trust monies and premises in- 
tended to be hereby assigned (subject, nevertheless, to the life 
interest of the said [protector] therein) unto the said [tenant in 
tail], his executors, administrators, and assigns for his and their 
own absolute use and benefit, and upon and for no other trust, 
intent, or purpose whatsoever. [If it be intended that the money 
should have the character of personal estate, a declaration to that 
effect may be added]. In Witness, &c. 

The foregoing deed must be inroUed in Chancery within six 
calendar months. Should it be made without the protec- 
tor's consent, a base fee only in the money would be 
acquired. 



No. 8. 

Form of Re-assignment from the Trustee to the Tenant in Tail 
pursuant to the last Assignment, and to be indorsed 
thereon. 

This Indenture, &c. Between the within-named [trustee] of the 
one part, and the within-named [tenant in tail] of the other part, 
Witnesseth, that in execution of the trust reposed in the said 
[trustee] by the within written Indenture, and in consideration 
[nominal consideration paid by tenant in tail to trustee], He the 
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said \trtisiee] Doth by these presents assign and set over unto 
the said [tenant in tail]f his executors, administrators, and assigns, 
All [state the nature of the monies assigned] and all other the pre- 
mises by the within-written Indenture assigned to the said [trustee'] 
as therein mentioned. And all the right, title, interest, trust, claim, 
and demand whatsoever of the said [trustee] , in, to, or out of the 
said trust monies, and premises. To have^ receive, and take the 
said ' " , trust monies, and other the premises intended to be 
hereby assigned unto the said [tenant in tail]f his executors, ad- 
ministrators, and assigns for his and their own absolute use and 
benefit, as folly and effectually to all intents and purposes as the 
said [trustee] is by the within-written Indenture empowered to 
transfer the same, subject nevertheless to the life interest of the 
within-named [.proteetor] in the same trust monies and pre- 
mises, as in the wildiin written Indenture is mentioned. And the 
said [trustee]' dotli hereby for himself*, his heirs, executors, and 
administrators, ooveiaant and declare with and to the said [tenant 
in tair]f his executors, administrators, and assigns, that he the 
said [trustee] hath not made, done, committed, executed, nor 
permitted any act, deed, matter, or thing whatsoever, whereby, 
or by means whereof the said trust monies and premises in- 
tended to be hereby assigned, or any part thereof, are, is, can, or 
may be charged, affected, or incumbered in ^ title, interest, or 
otherwise howsoever. In Witness, &c. 



No. 9. 

Form of Bargain and Sale of Copyholds from the Cornmis- 
missioner and Assignees of a Bankrupt to a Purchaser, 
with an Authority to the Bankrupt to surrender to the 
Purchaser, 

This Indenture, &c. Between [commissioner] (one of the com- 
missioners of the court of bankruptcy acting under a fiat of bank- 
ruptcy lately issued against [bankrupt] ) of the first part, [general 
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cLSsigneeM] (assignees of the estate and effects of the said [bank^ 
rupt] of the second part, the said [bankrupt] of the third part^ 
and I purchaser] of the fourth part. Whereas, at a court holden 

for the manor of in the county of on [&c.]f the said 

[bankrupt] was admitted tenant to the copyhold hereditaments 
hereinafter described, to hold the same unto the said [bankrupt] f 
and his heirs according to the custom of the said manor. And 
Whereas on [&c.], a fiat in bankruptcy was issued against the 
said [bankrupt] directed to the said [commissioner], and other the 
commissioners of the said court of bankruptcy, by virtue whereof 
the said [bankrupt] was adjudged a bankrupt, and the said [assign 
nees] were duly chosen assignees of the estate and effects of the said 
[bankrupt]. And Whereas the said [commissioner] in exercise 
of the powers vested in him in that behalf on [^c], caused the 
said copyhold hereditaments hereinafter described to be put up 

to sale by public auction at , and at such sale the said [pur^ 

chaser] became, and was declared the highest bidder for and 

purchaser of the same hereditaments at the sum of £ • Now 

this Indenture Witnesseth, that in order to carry the said sale 

into effect, and in consideration of the sum of £ of lawful 

money of Great Britain to the said [assignees] by the direction of 
the said [commissioner] , (testified by his executing these presents) 
in hand well and truly paid by the said [purchaser] at or before 

the execution hereof, the receipt of which said sum of £ the 

said [assignees] f and the payment whereof the said [commissioner] 
do hereby acknowledge, and from the same do release and dis- 
charge the said [ purchaser] f his heirs, executors, administrators, 
and assigns for ever by these presents, and also in consideration 
[nominal consideration paid by purchaser to commissioner and bank- 
rupt], He the said [commissioner] in exercise of the powers 
vested in him as aforesaid, Hath bargained and sold, and by these 
presents Doth bargain and sell, and the said [general assignees], 
and also the said [bankrupt] Have, and each of them Hath 
bargained, sold, and confirmed, and by these presents Do, and 
» each of them Doth bargain, sell, and confirm unto the said [pur- 
chaser], his heirs, and assigns. All [describe parcels]. Together 
with all the rights, members, and appurtenances to the said here- 
ditaments and premises belonging, or in anywise appertaining. 
And the reversion and reversions, remainder and remainders, rents. 
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issues and profits of the said hereditaments and premises. And all 
the estate, right, title, interest, trust, property, possession, claim, 
and demand whatsoever of the said {commissioner^ assignees, and 
bankrupt], respectively in, to, or out of the same premises. To have 

and to hold the said copyhold , hereditaments, and other the 

premises intended to he hereby bargained and sold, or otherwise 
assured unto and to the use of the said {purchaser'], his heirs, 
and assigns for ever, subject, nevertheless, to the rents and 
services payable and to be performed in respect of the same pre- 
mises to the lord of the manor of aforesaid for the time being/ 

And this Indenture also Witnesseth, that for the considerations 
hereinbefore mentioned, the' said [commissioner] in further ex- 
ercise of the powers vested in him as aforesaid, Doth by these 
presents authorize and empower the said [bankrupt or other per^ 
son authorized] on the behalf of him the said [commissioner] to 
surrender all the said copyhold hereditaments, and premises 
hereinbefore described and bargained and sold or otherwise as- 
sured into the hands of the lord of the naanor of aforesaid. 

To the use of the said [purchaser], his heirs, and assigns; To 
the intent and purpose that the said [purchaser] may be admitted 
tenant of the said hereditaments and premises ; To hold the same 
to him, his heirs and assigns for ever at the will of the lord 
according to the custom of the said manor. [Covenants by 
assignees and bankrupt thai they have not incumbered.] In Wit- 
ness, &c. 

The form of a bargain and sale of copyholds from a commis- 
sioner, and the assignees of a bankrupt tenant in tail, to a 
purchaser will be so similar to the last, that it has been 
thought unnecessary to give the form at length. 

If there be a protector, his consent will be requisite to the 
acquisition of the absolute interest in the property ; and 
attention must be paid to the entry of the deeds on the 
court rolls. 
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No. 10. 

Fwm of Surrender out of Court from the Assignee of an i«- 
sohent Debtor to a Purchaser, 

The Manor of ■ 1 Whereas, at a court holden for the said 
in the County of J manor on [^c], {insolvent"] was admitted 

to the copyhold hereditaments hereinafter descrihed and in- 
tended to be hereby surrenderedi to hold to him the said 
[insolvent'] y his heirs and ass%ns for ever according to the 
custom of the 8am[e manor. And Whereas, by virtue of the 
provisions of an Act of t^arliament made and passed in the 
seventh year of the reign of his Majesty, I^ing George the 
Fourth, intituled ^' An Act to Amend and Consolidate the 
Laws for the Relief of insolvent Debtors in England,"- the 
said [insolvent] bemg then in custody for debt^ applied by 
petition to the court for the relief of insolvent debtors, 
praying to be discharged under the provisions of the said 
Act. And Whereas, by an Indenture bearing date [&c.], 
and made between the said [insolvent] of the one part, and 
[provisional assignee], the provisional assignee of the estate 
and effects of insolvent debtors in England, of the other part, 
the said [insolvent] did convey unto the said [provisional 
assignee], his successors and assigns. All the estate, right, 
title, interest, and thtsU of the said [insolvent], in and to the 
real estate of the said [insolvent,] To hold the same -unto 
the said [provisional assignee], his successors and assigns, in 
trust, nevertheless, for the use and benefit of the creditors of 
the said [insolvent], who should be entitled to share in a di- 
vidend of the said estate and effects under the provisions of the 
said act, and for other the purposes in the said act expressed. 
And Whereas, upon the hearing of the petition of the said 
[insolvent], the said court adjudged him to be entitled to the 
benefit of the said Act. And Whereas, by an Indenture 
bearing date [Ssc], and made between the said [provisional 
assignee] of the one part, and [assignee] of the other part. 



After reciting the said in part lecited Indenture, the said 
[provisional assiffttee] in obedience to an order of the aaid 
court, did convey unto the said [tuaigxee] and his heirs all 
the real estate which hy virtue of the add in part recited 
Indenture then was in any way vested in the aaid [pro- 
viaioTial tunffnee] aa such provisional assignee aa aforesaid, 
with the appurtenances. To hold the same unto the said 
[asiigne*} Etnd his heirs, in trust for the creditors of the 
said [ituoheni] and for ot£er the purposes in the said in 
part recited Indenture expressed concerning the same. 
And Whereas the last in part recited Indenture hath 
been entered on the court rolls of the aforesaid manor 
of- — , pursuant to the direction in th^ behalf contuned 
in the before mentioned Act of Parliament. And Whereas, 
the said [assignee] in obedience to the provisions of the said 
Act, convened a meetbg of tbecteditors of the siud Imsoloeni] 
on [^c] by notice in the London Gazette, and in a news- 
paper called the , printed and published at , and 

generally circulated in or near , the place where the 

said [insolneni] resided before his going to prison, and at 
euch meeting, the major part in value of the creditors of the 
said [insolvetti], then present, by writing under their hands, 
approved that the real estate of the said [tntalcenf] should 
be sold by auction at [^c], on [^c], (being more tban 
thir^ days after the holding of such meeting,) in such lots 
as the said [assignee] should think proper. And Whereas 
the aaid [assignee] pursuant to such the approbation of the 
said creditors, and in further obedieiice to the provisions of 
the said Act, caused the said copyhold and heredita- 
ments intended to be hereby surrendered, with other part of 
the real estate of the said [insolvent] , to be put up to sale by 

public auction at the smd [^c,], on the day of , 

in several lots, at which sale [purchaser] attended and be- 
came the highest bidder for and was declared the purchaser 
of the same hereditaments and the customary fee simple and 
inheritance thereof, for the sum of £ : Now be it re- 
membered that on the day of , the said [assignee] 

came before [stetcard], steward of the said manor, and, in 
e of the power given to him by the said Act of Par- 
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liament, and in obedience to an order of the said court in 

that behalf, and in consideration of the sum of £ » of 

lawful money of Great Britain, to the said [assignee] , as such 
assignee as aforesaid in hand well and truly paid by the said 
[purchaser] at the time of making this present surrender, 

the receipt of which said sum of £ , the said [assignee] 

doth hereby acknowledge, did out of court surrender into 
the hands of the lord of the said manor, by the hands and 
acceptance of the said steward, by the rod according to the 
custom of the same manor. All [parcels] with the appur- 
tenances to the said premises belonging. And the reversion 
and reversions, remainder and remainders, rents, issues, and 
profits thereof, And all the estate, right, title, interest and 
trust of the said [assignee] in to or out of the same heredita- 
ments and premises. To the use of the said [purchaser], his 
heirs and assigns for ever according to the custom- of the 
manor of aforesaid. 

Taken and accepted the day of") rj. -, 

y \,^sstunee»j 

, by me, J 

[Steward], Steward of the said manor. 
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A. 
ACTIONS, 

what abolished by 3 & 4 W. IV. c. 27, s. 36, 8. 
ADMITTANCE, 

when heir of trustee could not compel, 31. 

on surrender, may be pleaded as grant, 38. 

of surrenderor, when necessary after surrender by way of mort- 
gage, 61. 

confers legal estate, 68. 

gives the means of possession only, ib. 

on erroneous claim, will not operate as a new grant, ib. 

of infants, femes covert, and lunatics, provided for by statute, 69* 

of surrenderee, cannot be enforced without a custom, ib. 

of tenant for years, or life, is admission of those in remainder, 70. 

of joint tenants, effected by admission of one, ib, 

of tenants in common, must be several, i6. 

enures according to title, ib. 

maybe sometimes implied, 71. 

not implied by acceptance of surrender from unadmitted surren- 
deree, ib, 

fine usually due on, ib. 

of one of several devisees in trust, is admittance of all, 108. 

of tenants in common, 109. 

of commissioners or assignees in bankruptcy,^ or assignees in insol- 
vency, not necessary, 117. 

purchaser under a bankruptcy or insolvency is to be admitted, 119- 
ADVANCEMENT, 

when presumed, oh purchase in name of wife or child, 56. 
ALIEN, 

cannot take by copy, 65. 
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ALIENATION, WORDS RESTRICTIVE OF, 

when not available, in the absence of a limitation over, 85, n. 
ALLOTMENTS UNDER INCLOSURE ACTS, 

tenure of, 3. 
AMERCEMENT, 

nature of, 35. 

incident to Court Baron, ib. 

remedies for, ib. 
ANCIENT DEMESNE LANDS, 

nature of the tenure of, 7- 

tenants of, when denominated customary freeholders, when copy- 
holders of base tenure, ib. 

freehold of, in lord, ib. 

effect of fine levied, or recovery suffered in superior court of, 8. 

enactments in 3 & 4 W. IV. c. 74, respecting, ib. 

estate tail in, barrable under said statute, 9. 

estate of husband and wife in, may be conveyed under said 
statute, ib. 
ANTICIPATION, WORDS RESTRICTIVE OF, 

available only during an existing coverture, 85, n. 
APPOINTEE, 

is the party to be admitted, 70, 109- 

pays a fine on admittance, 75. 
APPOINTMENT, 

by will, in exercise of power, how to be executed under recent 
statute, 100, — Appendix, 6. 

power of, when executed by general devise or bequest under recent 
statute, TOO, — Appendix, 10. 
APPOINTOR, 

takes no interest, 70. 
ARREARS OF RENT, 

limitation applicable to recovery of, 35. 
ASSIGNEES OF BANKRUPT, 

may exercise powers vested iuv bankrupt, 116. 

admission of, not necessary, 117. 
ASSIGNEES OF INSOLVENT, 

may surrender copyholds, 117- 

may execute powers vested in insolvent, ib, 

admission of, not necessary, ib. 
ATTAINDER, 

of trustee, not to prejudice cestui que trust, 32. 
ATTESTATION, 

to will, no form of, necessary under recent statute, 87> — Appendix, 6. 
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B. 
BANKRUPTCY, 

revokes a will pro tanto only, 103. 
BEQUEST, 

after death of legatee, without leamng issue, was good before recent 
statute, 96. 

when general bequest under recent statute will execute power, 
100,-^AppendiXy 10. 
BERKELEY, MANOR OF, 

copyholder of, may demise for three years, 22. 
BEWDLEY, MANOR OF, 

copyholder of, may lease without license not exceeding 1000 years, 23. 
BOROUGH ENGLISH, 

when custom of, will remain, 21. 

C. 

CESTUI QUE TRUST, 

cannot commit a forfeiture, 31. 

had no title against lord claiming by escheat, t&. 

cannot now be prejudiced by trustee's death without heir, or his 
attainder or conviction, 32. 
CHELTENHAM, MANOR OF, 

custom of, as to dower or freebench, 124. 
CHILD, 

when purchase by parent in name of, will not create a trust, 56. 

will be put to election under parent's will, when, 57. 

intention of parent should be declared, on purchase in name of 
child, ib, 
CHILDREN, 

surrender to will was supplied in favour of, 90. 
CODICIL, 

how revoked under recent statute, 101, — Appendix, 8. 

revoked, how to be revived under recent statute, 102, — Appendix, 9. 
COMMISSIONERS OF BANKRUPT under 1 & 2 W. IV. c. 56. 

powers exercisable by, 116. 

admission of, not necessary, 117* 

may dispose of lands of bankrupt tenant in tail, ib, 

disposition of, to be entered on court rolls, 118. 

operation of disposition of, 119. 
COMMITTEE OF LUNATIC, 

may repay himself lunatic's admission fine, 76, 

may raise lunatic's admission fine, 123. 

c2 
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COMMON LAW HEIR, 

of surrenderee, dying before admission, will be entitled to admittance, 
66,68. 

to what fine liable, on death of ancestor before admissioiv 73. 
COMMONS, 

rights of lord in, 23. 
CONDITIONAL FEB, 

when created of copyhold property, 45. 

tenant under, cannot alien before issue bom, ib. 
CONTINGENT INTEREST, 

cannot at law be effectually passed by deed, vt semble, 50. 

assignment of, binding in equity, 50, 55. 

not the subject of surrender, 55. 

may be released and devised, ib. 

is transmissible, ib. 

may be disposed of by wiU. See 1 Vict. c. 26, s. 3, ib, 

when devisable, before recent Statute of Wills, 80. 

disposable of by will under recent statute, 83, — Appendix, 4, 
CONTINGENT REMAINDER, 

may be limited by surrender, 39> 
COPARCENERS, 

subject to one service only, 35. 

heriot payable on death of survivor of, 36. 

make but one tenant to lord, ib. 

one admission fine payable by, 74. 

may be admitted by one copy, 122. 

customaryheirof coparcener inust be admitted on ancestor's death, ib. 

may recover on a joint or several demise, 130. 

enactment in 3 & 4 W. IV. c. 27, s. 12, relative to, ib. 
COPIES OF COURT-ROLL, 

deposit of, may constitute equitable mortgage, 63. 

Depositee of, by way of mortgage, when postponed to subsequent 
incumbrancer, ib. 
COPYHOLD TENANT, 

nature of the tenure of, 1, 6. 

copyholders, the homage of customary court, 2. 

remedy of, 8. 

could not vote for counties before 2 W. IV. c. 45, 9. 

entitled to vote under that statute, 10. 

conveyance of freehold interest to, will enfranchise, 20. 

may lease not exceeding a year, 22. 

acts of, which will extinguish copyhold interest, 28. 

nature of estate of, %b. 
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COPYHOLD TE^AST— continued: 

acts of, which will incur a forfeiture, 29, 30. 

when heir of, being trustee, could not compel admittance^ 31. 

entitled to right of common by custom only, 33. 

when not justified in felling trees, &c., ib. 

may, by custom, be authorized to dig for turf, ib, 

entitled to estovers, 34. 

bound to attend lord's court, 35. 

is in by surrenderor, 38. 

for life, may transfer his interest, ib. 

may by custom nominate his successor, »6. 

trust will result to, when, 57. 

for years, fine payable on admission of, 74. 

when fine payable by, on admission to newly created estate, 75. 

when re-admittance of, unnecessary, f&. 

title of, perfected by admission, 76, 

covenant of, when not broken by refusing to pay fine on purchaser's 
admission, ib, 

will of, before 55 G. III. c. 192, must have been founded on previous 
surrender, 88. 

may by will empower trustees to sell, 94. 

will of, when revoked by marriage before recent statute, 101. 

when he took as pa^ of his old estate, 102. 

will of, when not revoked by surrender, ib. 

will of, to be presented by the homage, 108. 

consequence of bankruptcy of, 116, 118. 
of insolvency of, 117. 

death of, to be presented, 120. 

executors of, sometimes entitled, 121. 

wife of, when entitled to dower or freebench, 124, 125, 126. 
COPYHOLD TENURE. 

definition of, 1 . 

manor essential to, 2. . 

cannot be now created, ib. 

not destroyed by conveyance of freehold interest to stranger, 3, 21. 

when totally or partially destroyed by lord, 3, 4, 19. 

suspended by marriage of lord with copyholder, 20. 

destroyed by enfranchisement, ib. 

when extinguished, 28, 29. 
COPYHOLDS, 

not grantable as such by grantee of freehold, 3, 21. 

are parcels of demesnes of manor, 3. 

must be situate within manor, ib. 
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COPYHOLDS,— conftniMfd 

must have been immemorially demisable, 3. 

when custom of demising by copy destroyed, ib. 

when partially destroyed only, 4. 

extinguished, will pass under devise, mortgage, or settlement of 
manor, 5, 6. 

pass by surrender and admittance, 6. 

freehold of, in lord, 7- 

3 & 4 W. IV. c. 74, applicable to, 9. 

legal estate tail in, barrable by surrender, 9, 112. 

equitable estate tail in, .by surender or deed, ib. ib. 

for what estates held, 11, 38. 

grantable in fee, may be granted for less estate, 11. 

for life, may be granted during widowhood, ib. 

cannot be taken under elegit, extent, or on outlawry, 13. 

assets for debts under 3 & 4 W. IV. c. 104, ib, 

subject to doctrine as to marshalling of assets, ib, 

when within general words of act of parliament, 14, 

several statutes to which they are subject, 14, 15. 

to which they are not subject, 16. 

within mortmain act, ib. 

settlement of, to charitable uses, how effected, ib. 

cannot be granted by gruitee of freehold, 21. 

when demisable property of, not lost, 28. 

for lives, pass by grant, or surrender and regrant, 38. 

of inheritance, pass by surrender, ib. 

not within statute de donis, 45. 

not subject to general occupancy, without a custom, before I Vict, 
c. 26, 46. 

subject to special occupancy, 47- 

disposable of under above statute, whether special occupant or 
not, ib. 

go to executor or administrator of grantee, if no special occu- 
pant, ib, 

coming to executor or administrator as special occupant, or under 
Statute of Wills, distributable as personalty, 48. 

not within Statute of Uses, 52. 

how settlement effected of, ib. 

trust of, will follow customary mode of descent, 55. 

when trust of, will result, 56. 

may be limited by surrender by way of future use, ut sembk, 59. 

executory use may be created of, by will, ib. 

may be limited by surrender by way of shifting use, ut semble, xb. 
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COPYHOLDS— conhnttcrf. 

use of, may be appointed by deed, in exercise of power in surrender^ 

60, 61. 
frequently tbe subject of mortgage, 61. 
subject to doctrine of lien for purchase money unpaid, 64. 
by what will disposable of, before recent Statute of Wills, 78. 
not subject to general occupancy before recent Statute of Wills, 80. 
acquired after will, might have passed thereby before recent statute', 

when, 81. 
disposable of by will under recent statute, 83, — Apppendix, 3. 
though not surrendered to use of will, t^. t6. 
though testator not admitted thereto, ih, ib. 
though same could not at law have been disposed of by 

will, 83, — Appendix, 4. 
though same could not have been disposed of by will ac- 
cording to power contained in act, if act not made, t^. ih, 
operation of a general devise upon, before 55 G. III. c. 192, 91. 
might, after 55 G. III. c. 192, have passed under general words of 

devise, 92. 
may, by recent statute, pass under a general devise, 93, — Appendix, 9- 
doctrine of election applicable to, 104. 

between money and land, applicable to, 107. 
may be^seised by lord, on a devise, when, 108. 
fees, &c. payable by devisee of, under recent Statute of Wills, 

109, — Appendix, 4. 
disposition of, by will, to be entered on court rolls, ib, ib, 
of married woman, disposable of by 3 & 4 W. IV. c. 74, 111. 
protector's consent to disposition of, how to be perfected, 112. 
legal estate in, disposable of by surrender, equitable estate in, by 

surrender or deed, 113, 114. 
may be sold by commissioners under a bankruptcy, 116. 
maybe surrendered by assignees of insolvent, 117- 
may be seised after proclamations, when possesion vacant, 120. 
seisure of, how to be made in case of coparceners, 121. 
not within statute of jointures, 126. 
infant's acceptance of, in lieu of dower, does not preclude her 

election, ut semble, 126. 
provisions of 4 & 5 W. IV. c. 76, and 5 & 6 W. IV. c. 69, to extend 

to. Appendix, 12. 
may be valued and enfranchised under 1 Vict. c. 50, Append^, 13. 
agreements for purchase and enfranchisement of, may be completed 

under 1 Vict. c. 50, Appendix, 14. 
Conveyances of, under 1 Vict. c. 50, how to be made. Appendix, 15. 
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CORPORATION, 

cannot take by copy, 65. 

whether lord compellable to admit, quy., 68. 
COURT BARON, 

incident to manor, 2. 

suitors judges of, ib, 

will cease to exist, when, ib. 
COURT OF CHANCERY, 

may appoint a person to convey, on trustee's or mortgagee's death 
without heir, 32. 
COURT OF EQUITY, 

will decree a sale of property charged by way of equitable mortgage, 
when, 64. 

as to relief given by, 131. 
COURT ROLLS, 

lord was not compellable to enter trusts on, nor to refer thereto 
from, 53. 

trusts entered on, bind the lord, 54. 

trusts declared by will must be referred to from. See 1 Vict c. 26, 
8. 5, ib. 

are the title deeds of copyholds, 64. 

should be searched for incumbrances, on a purchase or mortgage, ib, 

inspection of, may be compelled by mandamus, 130. 

examined copies of, admissible in evidence, 132. 
CREDITOR, 

may prove or disprove will, though a witness, 88, — Appendix, S, 

surrender to will was supplied in favour of, 90, 91. 
CURTESY, 

as to the estate in, 128. 

not necessarily dependent on there having been issue, ib, 

equitable interest subject to, 128. 
CUSTOM, 

must be immemorial, 2. 

is local, 10. 

proof of, lies upon him who alleges it, 11. 

entries on court rolls best evidence of, ib. 

relating to locality of lands, how discharged, ib. 
to tenure of lands, how destroyed, ib. 

requisites of, ib. 

validity of, determined by jury, ib. 

extension of, ib. 

what customs will remain, on severance of copyhold, 21 , 

for lord to enclose waste without restriction, void, 24, 
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CUSTOM— ctwitnttci, 

as to laying earth, 8cc. on lands of customary tenants, void, 24. 

variety of, respecting timber, 25. 

for steward to prepare surrenders, good, 26. 

for copyholder for life to commit waste, not -good, 33. 

quy, validity of, for surrenders out of court to be presented at any 
subsequent court, 62, 66. 

as to admission, good, 69* 
CUSTOMARY COURT, 

incident to manor, 2. 

lord or steward is judge of, ib» 

copyholders are homage of, ib. 

lord may hold, for copyhold tenants, ib. 

cannot be held out of manor, without custom, t6. 

when held, 3. 
CUSTOMARY FEE, 

how, before recent Statiite of Wills, would have vested in trus- 
tees, 97. 
CUSTOMARY FREEHOLDERS, 

nature of tenure of, 6. 

remedy of, 8. 

formerly doubtful whether they were entitled to vote, 9. 

entitled to vote under 2 W. IV. c. 45, 10. 
CUSTOMARY FREEHOLDS, 

freehold of, in lord, 5, 7. 

usually in ancient demesne, 6. 

pass by what modes of assurance, 6, 7. 

peculiar to northern parts of England, 7* 

estate tail in, barrable under 3 & 4 W. IV. c. 74, 9. 

estate of husband and wife in, i;nay be conveyed by said statute, ib, 

recent statutes to which they are subject, ib, 

when disposition of, by will, required three witnesses, 80. 

disposable of by will under recent statute, 83, — Appendix, 3. 

may, by recent statute, pass under a general devise, 93,— -Appendix, 9. 

fees, &c. payable by devisee of, under recent Statute of Wills, 
109, 110, — Appendix, 4, 5. 

disposition of, by will, to be entered on court rolls, 1 10, — Appendix, 6. 

may be sold under a bankruptcy, or insolvency, 116, 117. 
CUSTOMARY HEIR, 

may surrender and devise before admittance, 41. 

of admitted copyholder, is tenant before admittance against all 
persons, except lord, 68. 

may surrender before admittance, on satisfying lord's fine, 68. 
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CUSTOMARY UElRy-^mtinued, 

admittance of, may be compelled by custom, 68. 

unadmitted, could not, before 55 G. III. c. 192, have devised before 

admittance, without a surrender, 79. 
when surrender to will was not supplied afirainst, 91. 
would have taken by descent, notwithstanding a devise, when, 95. 
will now take by purchase under a devise, 95. 
when not put to election by general devise, before 55 G. III. 

c. 192, 105. 
not put to election, unless testator^s intention be clear, 106. 
should have notice to come into court, 120. 
acts of, before admittance, 121. 
not complete copyholder before.admittance, ib. 
heir of, may enter on ancestor's death before admittance, 122. 
may accept enfranchisement before admittance, ib. 
may bring ejectment before admittance, 129. 
may compel admission by mandamus, 1 30. 



D. 

DEBTS. 

as to charge of, upon real estates, 91. 
DEED, 

when lands of married woman, or any estate therein, may be dis- 
posed of by, under 3 & 4 W. IV. c. 74, 43. 

executed by infant, void or voidable, 85. 
DEMESNES OF MANOR, 

copyholds are parcel of, 3. 
DESCENT, 

customs as to, of great variety, 10. 

customary mode of, cannot be altered, ib. • 

from brother or sister, how to be traced, 12. 

when line of, broken, 62. 

heir would have taken by, notwithstanding a devise, when, 95. 

nearest lineal ancestor may inherit, 122. 

half blood may inherit after whole blood, ib. 
DEVISE, 

of copyholds by joint tenant after 55 G. III. c. 192, and before 
repeal thereof, would sever joint tenancy, ut semble, 41. 

to stranger, after a general failure of issue, before recent statute 
void for remoteness, 96. 

when general devise under recent statute will execute power, 
100, — Appendix, 10. 
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DEVISEE, 

when heriot payable by, under 1 Vict. c. 26, 37. 

unadmitted, could not, before recent Statute of Wills, have de- 
vised, 79. 

consequence of death of, in testator's lifetime, 98. 

issue of devisee in tail may take under will, though ancestor died 
before testator, 98, — Appendix, 11. 

when, before recent Statute of Wills, power was not executed by 
general devise, 99. 

fees, &c. payable by, under recent Statute of Wills, 109, 110. — 
Appendix, 4, 5. 

fine, &c. payable by, where copyholds not before disposable of by 
will, 110, — Appendix, 6, 
DEVISEES IN TRUST, 

admission of one, is admission of all, 108. 

consequence of the refusal of one to take admittance, 109. 
" DIE WITHOUT ISSUE,'' 

construction of words, under recent Statute of Wills, 96, — Appen- 
dix, 10. 
" DIE WITHOUT LEAVING ISSUE," 

construction of words, under recent Statute of Wills, ib. ib. 
DISCONTINUANCE, 

not applicable to copyhold property, 12. 

effected by a feoffment, 42. 

was effected by fine and recovery, 43. 

not effected by surrender, ib. 
DONEE OF POWER, 

takes no interest, 70. 
DOWER, 

writ of, saved by 3 & 4 W. IV. c. 27, s. 36, 8. 
DOWER OR FREEBENCH, 

as to the estate of, 124. 

usually attaches to property husband dies seised of, ib» 

custom of manor of Cheltenham as to, ib. 

before 55 6. 3, c. 192, defeated by a devise to trustees pursuant to a 
surrender, 125. 

would be defeated by a like devise, without a surrender, during the 
existence of that statute, ut semble, ib. 

wife of copyholder, dying after sale, not entitled to, ib. 

wife of surrenderee, dying before admission, entitled to, ib. 

wifl not entitled to, out of trust estates, 126. 

may be barred by agreement on marriage, ib. 

may be barred under the doctrine df election, ib. 
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E. 

EJECTMENT, 

writ of, saved by 3 & 4 W. 4, c. 27, s. 36, 8. 

only maintainable by admitted copyholder, 71- 

may be brought by surrenderee, on demise laid before admittance, 

129. 
may be brought by customary heir before admittance, ib. 

ELECTION, EQUITABLE DOCTRINE OF, 

when child will be put to election under parent's will, 57. 

applies to copyhold, as well as freehold and personal property, 104. 

principle of the doctrine, ib. 

application of tlie doctrine before 55 6. 3, c. 1 92, ib. 

to raise an election, testator's intention must be plain, 105. 

when not raised by general devise before 55 G. 3, c. 192, ib. 

reference to cases applicable to, 106. 

cannot be raised by evidence dehors the will, 107. 

when election may be made between money and land, ib. 

not binding, if made under an erroneous supposition, 127. 

as to the application of, to creditors, ib. 
ELEGIT, 

copyholds cannot be taken under, 13. 
ENFRANCHISEMENT, 

destroys the copyhold interest, 20. 

may destroy estate tail, 21. 

will extinguish right of common, unless reserved, ib. 

sometimes presumed, 22. 

will destroy a contingent remainder, 51. 
ENTRY, 

on copyhold property, not tolled by descent cast, 12. 

right of, not disposable of by will before recent statute, 81. 
EQUITABLE INTEREST, 

disposable of by will before 1 Vict. c. 26, s. 3, 57. 

the subject of contract, and might have been devised before recent 
statute of wills, 65. 
EQUITY, COURTS OF, 

as to relief given by, 131. 
EQUITY OF REDEMPTION, 

disposable of by will before 1 Vict. c. 26, s. 3, 61. 

no fine payable in respect of, 75. 

may be released, when, 77. 

when surrender to will was necessary to disposition of, 90. 
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ESCHEAT, 

equitable estate not subject to, 31. 

by attainder or conviction of trustee, not to prejudice cestui que 

trust, 32. 
ESTATE BY PURCHASE, 

when acquired under 3 & 4 W. IV. c. 106, 40. 
ESTATE PUR AUTRE VIE, 

disposable of under Statute of Wills, whether a special occupant or 

not, 47. 
if no special occupant of, same goes to executor or administrator of 

grantee, and is distributable as personal estate, ih. 
9th sect, of 14 G. II. c. 20, relating to, repealed by recent Statute 

of Wills, 82, — Appendix, 3. 
disposable of by will under recent statute, whether special occupant 

or not, and of whatever tenure, and whether corporeal or incorpo- 
real, 83, — Appendix, 4. 
of a freehold nature, not disposed of by will, to be assets by descent 

in bands of heir, taking as special occupant, 84, — Appendix, 6. 
if no special occupant of, of whatever tenure, and whether corporeal 

or incorporeal, to go to executor or administrator of grantee, 

ib. ib. 
coming to executor or administrator by special occupancy, or by 

virtue of the act, to be assets, and applied as personal estate, 

ib. ib. 
ESTATE TAIL, 

legal, must be disposed of under 3 & 4 W. IV. c. 74, by surren- 
der, 9. 
equitable, by surrender or deed, ib. 
may be destroyed by enfranchisement, 21. 
might in some cases have been barred by surrender, 43. 
creation of, must be supported by custom, 45. 
when trust cannot be limited of, ib. 
modes of barring, before 3 & 4 W. IV. c. 74, ib. 
equitable, formerly barred as if it had been legal, ib, 

will merge in legal fee, when, 46. 
modes of barring, in part superseded by 3 & 4 W. IV. c. 74, 46. 
legal estate tail in copyholds, barrable by surrender, 112. 
equitable estate tail in copyholds, barrable by surrender or deed, 

112, 113, 114. 
ESTOPPEL, 

a fine operated by way of, 50. 
ESTOVERS, 

copyholders entitled to, 34. 
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EVIDENCE, 

presumed advancement may be rebutted by parol evidence, 56. 

parol, not admissible to explain will, unless there be a latent am- 
biguity, 107. 

examined copies of court rolls admissible as, 132. 

extension of rule of, as to deeds thirty years' old, ib. 
EXECUTOR, 

interest taken by, under recent Statute of Wills, on a devise of real 
estate, 97, — Appendix, 11. . 

when to execute power of sale, 98. 
EXECUTORY INTEREST, 

when devisable, before recent* Statute of Wills, 80. 

disposable of by will under recent statute, 83, — Appendix, 4. 
EXTENT, 

copyholds cannot be taken under, 13. 



F. 

FEALTY, 

now dispensed with, 34. 

FEE, 

created otherwise than by word " heirs," 19> 39. 

might, before recent statute, have passed by will, without words of 
limitation, 96. 

will pass under recent statute, without words of limitation, 96, — 
Appendix, 10. 

when to pass under recent Statute of Wills, on a devise to trustee or 
executor, 97, — Appendix, 11. 
FELONY, CONVICTION FOR, 

when an act of forfeiture, 29. 

of trustee, not to prejudice cestui que trust, 32. 
FEME COVERT, 

admission of, how effected, 69. 

fine on admission of, how to be raised, 76. 

no forfeiture incurred by, for not attending court, or not papng 
fine, 76, 123. 

admitted by attorney, 123. 

no forfeiture incurred by, for not paying fine cm admittance> ib. 
FEME, 

adult may preclude her dower by any substitutionary provi8ion> 126. 
FEOFFMENT, 

of freehold lands works a discontinuance, 42. 
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FINE, — {as a Toode of assurance,) 

effect of, in superior court, of ancient demesne lands, 8. 

of ancient demesne lands in Lord's Court, when binding under 
3 & 4 W. 4, c. 74, ib, 

of freehold property, worked a discontinuance, 43. 

a contingent remainder might have been bound by, 50. 

abolished by 3 & 4 W. 4, c. 74, 50. 
FINE, 

lost by conveyance of freehold interest in a copyhold, 3, 21 . 

not incident to Court Baron, 35. 

usually due on admission of tenant, 71- 

generally uncertain, %b. 

amount of, limited, %b. 

sometimes payable on alienation or death, ib. 

payable by custom on granting licenses, ib. 

how assessed on copyholds for lives, 72. 

when certainty of, must be shown, to establish custom, ib. 

how assessed, on admission of joint tenants, ib. 

one fine payable on admission of particular tenant and remainder 
man, in the absence of custom, 73. 

how to be assessed, on creation of particular estates and remain- 
ders, ib, 

how borne by tenant of particular estate and remainder man, ib, 

several fines assessed where several tenements, 75. 

when single fine only paya}>le by an assignee, ib. 

does not accrue on marriage of feme copyholder, ib. 

is no charge on the land, ^Q. 

reasonableness of, is a question for the jury, ib. 

how to be raised on admittance of infant, feme coverU or lunatic, ib. 
^ remedy for, ib. 

action for, not within statutes of limitation, ib, 

payment of, when presumed, ib. 

fine, &c. payable by devisee under recent Statute of Wills, 109, 
1 10, — Appendix, 4, 5. 
FORFEITURE, 

acts by which created, 29^ 30, 32. 

absolute, or at election, 29> 30. 

cannot be committed by cestui que trust, 31, 

of tenant for life, will not destroy contingent remainder in copy- 
holds, 51. 

might have been committed by surrenderor after surrender, 63. 

not incurred by infant,/eme covert, or lunatic, 69. 

sometimes relieved against by equity, 131. 
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FREEBENCH, 

plaint for, saved by 3 & 4 W. IV. c. 27, 8. 36, 8. 

heriot due on death of tenant entitled to, 37. — See Dower. 
FREEHOLD PROPERTY, 

assets for debts under 3 & 4 W. IV. c. 104, 13. 
FREEHOLD TENURE, 

not convertible into copyhold, 3. 



G. 

GAVELKIND, 

when custom of, will remain, 21. 
GENERAL OCCUPANCY. 

copyholds not the subject of, before recent Statute of Wills, 80. 
GRANT, 

of copytolds to three creates a joint tenancy, when, 1 1 . 

when grant for lives of others will not give cestuis que vies beneficial 
interest, 18. 

must conform with custom, ib. 

to whom grants may be made, 19< 
GRANTEE, 

of freehold interest in copyhold, may take advantage of forfeiture, 31. 

takes immediately from lord, 38. 

grantees will be trustees, when, 56. 

in reversion of lord, acquires legal title before admittance, 69. 

what amounts to acceptance of, as tenant, ib. 

custom as to admission of, ib, 
GUARDIAN, 

of infant, may lease under direction of Court of Chancery, 16. 

may repay himself infant's admission fine, 76. 

may raise infant's admission fine, 123. 



H. 

HALF BLOOD, 

may inherit after relation of whole blood, 12, 122. 
" HAVE NO ISSUE," 

construction of words, under recent Statute of Wills, 96,— i</)p«i- 
dix, 10. 
. HEIRS, 

when a word of limitation, 49. 

limitation to, when part of old estate.— Now see 3 & 4 W. IV. c. 106, 
s. 3, ib. 
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HERIOTS, 

due on death of tenant; 36. 

of two kinds, ib, 

sometimes due on alienation, ib. 

payable on death of survivor of joint tenants, or coparceners, ib, 

on death of each tenant in common, ib, 
when multiplication of, will cease, 37. 
due on death of tenant entitled to free-bench, of tenant by the 

curtesy, and of reversioner, ib. 
remedies for, ib, 

comprised under word " rent," in 3 & 4 W. IV. c. 27, ib, 
when payable by devisee under 1 Vict. c. 26, ib, 
when to be rendered by devisee under recent Statute of Wills, 1 10. — 

Appendix, 5. 
HOMAGE, 

copyholders are, of customary court, 2. 
service, not applicable to copyholders, 34. 
HUSBAND, 

surrender by, of wife's copyhold land, does not work a discon- 

tinuancCj 13, 43. 
cannot, by conveyance at common law, grant directly to wife, ib, 
may surrender to use of wife, 43. 
HUSBAND AND WIFE, 

grants made by, will be good, 17. 

surrender by, when entitled in her right, how made, 42. 

custom for wife alone to dispose of her property, when void, t&. 

surrender by wife alone of her property, when good, ib, 

wife may execute power in husband's life time, when, 43. 

whether they can surrender to use of her wUl, ffuery, •&. 

where disposition under 3 & 4 W, IV. c. 74, extends to copyholds of 

married woman, ib, 
recovery of wife's lands, under power of attorney of husband alone, 

was good, 46. 
construction of surrender to, for livbs, and life of survivor, 50. 
objects capable of being accomplished by 3 & 4 W. IV. c. 74, s. 77, 

with reference to dispositions of married women, 50, 55. 
when purchase by husband, in name of wife, will not create a 

trust, 56. 
intention of husband should be declared, on purchase in name of 

wife, 67. 
husband may repay himself wife's admission fine, 7^- 
when 3 & 4 W. IV. c. 74, does not extend to dispositions of, 77- 
right or power of wife may be released under 3 & 4 W. IV. c. 74, 77- 

d 
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HUSBAND AND WLfE^-contimted. 

objects attainable by disposition of, under 3 & 4 W. IV. c. 74, 111. 

wife to be separately examined on surrender of equitable estate 
by, 114, 116. 

husband msiy raise wife's admission fine, 123. 

wife not entitled to freebench, if husband sell, and die before pur- 
chaser's admittance, 1 25. 

wife of surrenderee, dying before admission, entitled to freebench, ib, 

husband entitled to curtesy, when, 128. 

admission of husband, entitled to curtesy, when necessary, ib. 



I. 

INFANTS, 

surrender of, good by custom, 41. 

voidable only, ib. 
may execute power, when, 42. 
admission of, how effected, 69. 
fine on, admission of, how to be raised, 76. 
no forfeiture incurred by, for not attending court, or not paying 

fine, id. 
cannot be empowered to make a will of freeholds, 84. 
might have made a will of personalty before recent statute, t6. 
deed executed by, void or voidable, 85. 
admitted by guardian or attorney, 123. 
guardian of, may raise admission fine, ib, 
no forfeiture incurred by, for non-payment of such fine, ib, 
by what equitable jointure l^und, 126. 
election of, not precluded by accepting copyholds in lieu of dower, 

ut semJble, ib, 

INSOLVENT, 

conveyance of, vests estate in provisional assignee, 117. 
ISSUE, 

admitted by guardian or attorney, 123. 
guardian of, may raise admission fine, ib 

no forfeiture incurred by, for not attending court, or not paying 
fine, ib, 

iSSUE IN TAIL, 

entry of, not ^lled by surrender of tenant in tail, 12. 
might have been barred by such surrender, ib. 
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ISSUE IN TAllr-^mtinued, 

may take under will, though ancestor died before testator, 99^,-=- 

Appendixy 11. 
where issue may take under will, though parent died in testator's 

lifetime, 98. — Appendix, 11. 



J. 

JOINT TENANCY, 

when created on grant to three, 11. 

of legal estate, severable by surrender, 41. 

of equitable estate, severable by deed, ib. 

might have been severed by surrender to wiU, and devise^ before 
55 6. III. c. 192; and by devise after that statute, and before 
the repeal thereof, ut semblCy 41, 88. 

formerly severable by will of joint tenant, 89. 

not severable by wiU of joint tenant under recent act, 90. 
JOINT TENANTS, 

subject to one service only, 35. 

heiiot payable on death oif survivor of, 36. 

make but one tenant to lord, ib, 

admitted by admission of one, 70. 

may release or surrender to each other, ib. 

how fine assessed on admission of, 72. 

may release or surrender to his co-tenant, 78. 

may recover on a joint or several demise, 130. 

enactment in 3 & 4 W. IV, c. 27^ s. 12, relative to, ib, 
JOINTURE, 

by what, infant will be bound, 126. 



L. 

LAND, 

of married women, disposable of under 3 & 4 W. IV. c. 74, 111. 

to be sold, and the purchase money to be invested in lands to be 
settled in tail, to be treated as lands to be uurchased, 115. 
LAND TAX, 

redemption of, 20. 
LEASE FOR YEARS, 

acceptance of, by copynolder, will extmguisn copy nolo mterest, 28. 

will work a forfeiture, when, 29. 

d 2 
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LEASEHOLDS, 

may, by recent statute, pass under a general devise, 93, — Appendix, 9- 

operation of a general deyise upon, before recent statute, 93. 
LEGACY, 

to witness to will, when void before recent statute, 88. 
LEGATEE, 

consequence of death of, in testator's lifetime, 98. 
LICENSE, 

to demise is a dispensation of forfeiture', 22. 

term created by, is a common law interest, 23. 

not available beyond lord's interest, t6. 
LIEN, 

copyholds subject to doctrine of, for purchase money unpaid, 64. 
LIMITATIONS, STATUTE OF, 

objects effected by 3 & 4 W. 4, c. 27, 129. 
LINEAL ANCESTOR, 

may inherit, on failure of issue of purchaser, 12. 
LORD OF MANOR, 

judge of customary court, 2. 

warranted by custom in granting out parcels of waste, 3. 

when assurance of copyhold by, will totally or partially destroy 
custom of demising by copy^ 3, 4. 

when acquisition of copyhold by, will extinguish the tenure, 4, 5. 

when freehold of customary freeholds is in, 5. 

copyhold acquired by, will pass under devise, mortgage, or settle- 
ment of manor, 5, 6, 20. 

might have set aside fine, or recovery of ancient demesne lands, 8. 

what grants made by, will be good, 17. 

executor of, empowered to grant, ib. 

cannot license to demise beyond his own interest, 18. 

cannot alter ancient rent, &c. ib. 

warranted to grant in fee, may grant for less estate, t^. 

may execute grants, and take surrenders out of manor, ib. 

may, by custom, appoint guardian, 19. 

what acts of, will enfranchise the tenure, ib, 

effect of conveyance by, of freehold of copyhold to stranger, 21. 

cannot enable copyholder to demise for life, 23. 

rights of, in commons, ib, 

may approve portions of waste, 24. 

may, by custom, grant portions of waste, &c. ib, 

entitled to timber, in absence of custom, ib. 

cannot work mines, 25. 

may re-grant copyholds, when, 28. 
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LORD OF MANOR— conftntf6(^. 

when entitled, on forfeiture by tenant for life, 3a 

when succeeding lord may avail himself of forfeiture, t6. 

when not compellable to admit heir of trustee, 31. 

was entitled on death of trustee without heir, ib. 

cannot grant to his wife, 43. 

freehold in, will support contingent remainder, 51. 

was not compellable to enter trusts on court rolls, nor to refer 
thereto, 53. 

bound by trusts entered on, or referred to by court rolls, 54. 

must refer from court rolls to trusts declared by will. — See 1 Vict. 
c. 26, s. 5, ib, 

whether compellable to admit corporation, query, 68. 

powers of, on non-appearance of udajita,femes covert, and lunatics, 69. 

cannot enforce admission without a custom, ib, 

surrenderor tenant to, until admission of surrenderee, 70. 

fine assessed by, 7l> 73. 

cannot impose arbitrary fine, when compellable to admit, 71, 72. 

on a devise may seise 9i<ot(^9«6,. when, 108 

seisure by, quousque, on tenant's death, 120, 121. 

may by custom retain profits during minority, or assign guardian- 
ship, 122. 

may appoint attorney for admission of infant, /erne covert, or lunatic> 
when, 123. 

may enter for non-payment of admission fine, ib. 

may be compelled to admit hy mandamus, 130.. 

LUNATICS, 

committee of, maybe directed to convey trust or mortgage estates, 15. 
not found such. Lord Chancellor may direct conveyance, ib, 
committee of, may lease under direction of Lord Chancellor, 16. 

may convey under decree of court, ib, 
lands of, may be sold, or charged for payment of debts, %b, 
admission of, how effected, 69. 
fine on admission of, how to be raised, 7^' 
no forfeiture incurred by, for not attending court, or not paying 

fine, ib, 
admitted by committee, 123. 
committee of, may raise admission fine, ib. 
no forfeiture incurred by, for non-payment of such fine, ib. 
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M. 
MANDAMUS, WRIT OF, 

on what occasions granted, 130. 
MANOR, 

essential to copyhold tenure, 2. 

customary court incident to, ib. 

existence of, ib. 

when divisible, ib, 

may continue by reputation, ib. 

when Copyholds extinguished in, 3, 4, 5: 

when extinguished copyhold will pass under devise, mortgage, or 
settlement of, 5, 20. 

customs of, of great variety, 10. 

how copyholds are held of, 38. 
MARRIAGE, 

when will of copyholder revoked by, before recent statute, 101. 

when to revoke will under recent statute, ib. — Appendix, 8. 
MARRIED WOMAN, 

will of, not valid under recent statute, except such a will as she 
might have made before the act, 85, — Appendix, 6. 

may be empowered to make a will, 85. 

when surrender to will necessary to support will of, notwithstanding 
recent statute, 89. 

concurrence of husband necessary to disposition of, being tenant in 
tail, 114. 
MARSHALLING OF ASSETS, 

applicable to copyhold property, 13. 

doctrine of, ib. 
MINES, " 

part of demesnes of manor, 25. 
MONEY, {subject to be invested in the purchase of lands,^ 

of married woman, may be disposed of by deed under 3 & 4 W. IV- 
c. 74, 43, 1 i 1 . 

to be settled in tail, to be treated as lands to be purchased, 115. 
MORTGAGE, 

copyholds frequently the subject of, 61. 

discharged by entry on court rolls, when surrenderee not admitted, 
62. 

resting on covenant to surrender, not eligible, 63. 

equitable, effected by depositing copies of court rolls, ib. 

revokes a will ^ro tanto only, 103. 
MORTGAGEE, 

acts of, not amounting to waste, 29. 
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MORTGXGEEr— continued. 

estate absolute io, after condition broken, 61. 

may foreclose before admittance, 62. 

caution to be observed by, of copyhold property, ib. 

would be preferred to a prior incmnbrancer, when, 63. 

not admitted, might have been prejudiced by forfeiture of surren- 
deror, 63. 

by deposit of copies of court roll, when postponed to subsequent 
incumbrancer, ib, 

should search court rolls for incumbrances, 64. 

fine payable on admission of, 75. 
MORTGAGOR, 

by depositing title deeds, when allowed six months* notice to re- 
deem, 64. 



N. 

NOTICE, 

when subsequent incumbrancer without notice will gain })hority 
over a prior incumbrancer, 63. 

O. 

OCCUPANCY, 

before 1 Vict. c. 26, no general, occupant of copyholds, except by 

custom, 46. 
copyholds disposable of under that statute, whether a special occu- 
pant or not, 47. 
OFFICIAL ASSIGNEE IN BANKRUPTCY, 

proceeds of bankrupt's estate to be received by, 116. ' 

not to interfere with sale of bankrupt's estate, 11 6, 117. 
OUTLAWRY, 

copyholds cannot be taken upon, 13. 



P. 

PANNINGTON, MANOJl OF, 

infant of twelve years may surrender, 41. 
PARENT. 

when purchase by, in name of child, will not create a trust, 50. 

may be heir to his child, 122. 
PARTITION, 

mode of effecting, 41. 
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" PERSONAL ESTATE," 

meaning of words,, in recent Statute of Wills, 82, — Appendix, 2. 
PLAINTS, 

abolished by 3 & 4 W. IV. c. 27> s. 36, except plaint for free- 
bench, 8. 
for freebench or dower, preserved by 3 & 4 W. IV. c. 27, s. 36, 
127. 
POSSESSIO FRATRIS, 
may be of copyholds, 11. 
what it is, %b. 

act of entry constituted, 12. 
POSSIBILITIES, 

when devisable, before recent Statute of Wills, 80. 
POWER, 

may be executed by married woman, when, 43. 

vested in married woman, may be released by deed under 3 & 4 W. IV. 

c. 74, 44. 
when extinguishable by release, 77 » 
of sale, when to be executed by executor, 98. 
where, before recent Statute of Wills, power was not executed by 

general devise, 99. 
appointment by will in exercise of, how to be executed under recent 

statute, 100, — Appendix, 6. 
when executed by general devise or bequest under recent statute, 

100, — Appendix, 10. 
donee of, not to be admitted, 109. 

of married woman over land> or money to be invested in land, may 
be released or extinguished under 3 & 4 W. IV. c. 74, 111. 
PRESCRIPTION, 
is personal, 10. 
PRESENTMENT, 

of surrender, when to be made, 66. 
want of, sometimes relieved against, 67. 
of surrender, should agree therewith, ib, 

when necessary, ib. 
is made of surrenders taken as well in, as out of court, ib. 
may be made, notwithstanding deaths of parties, t6. 
to be made of will, 108. 
PROCLAMATION, 

to be made on tenant's death, 120. 
PROTECTOR, 

consent of, by deed, to disposition of copyholds, how to be per- 
fected, 112. 
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VRCfTECyTOR— continued. 

consent of> to disposition of copyholds, how to be given, if not given 
by deed, .113« 

as to consent of, to disposition of commissioner under a bankruptcy, 
118, 119. 
PROVISIONAL ASSiaNEE OF INSOLVENT COURT, 

insolvent's estate vested in, by conveyance, 117. 

conveyance of, vests insolvent's estate in creditors' assignee, ib. 

admission of, not necessary, Uf, 

conveyance of, to creditors' assignee, to be entered on court rolls, ib. 
PUBLICATION, 

of will, not necessary tmder recent statute, S7, — Appendix, J, 
PURCHASE, 

heir will take by, on a devise, 95. 
PURCHASER, 

when not compellable to accept of surrender by attorney, 39. --^ 

should search court rolls for incumbrances, 64. 

may devise before admittance, 79. 



Q. 

QUARE IMPEDIT. 

writ of, saved by 3 & 4 W. IV. c. 27, 8.36, 8. 
QUIA EMPTORES, 

statute of, 2. 
QUIT RENTS, 

recoverable by distress, 35. 

limitation applicable to recovery of, ib. 



R. 

" REAL ESTATE," 

meaning of words, in recent Statute of Wills, S2, -^Appendix, 1. 
RECOVERY, 

effect of, in superior court, of ancient demesne lands, 8. 

of ancient demesne lands in lord's court, when binding under 
3 & 4 W. IV. c. 74, ib. 

of freehold property, worked a discontinuance, 43. 
REGISTRY, 

of deed not of itself notice, 64. ^ 

RELEASE OF RIGHT, 

when made, 77. 
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REMAINDER, 

distinction between vested and continf|;ent remainder, 49. 
continfi^ent, in freehold property, mifi^ht have been bound by fine, 50. 
contingent, in copyhold property, supported by freehold in lord, ib. 

example of, ib. 

in copyholds, not destroyed by forfeiture of tenant for 
life, nor by union of his estate with remainder in fee, 5 1 . 

must vest, when, ib. 

when lost, ib. 

may partially fail, ib. 

destroyed by enfranchisement, ib. 

REMAINDER-MAN, 

not prejudiced by forfeiture of tenant for life, 30. 

may commit a forfeiture, ib. 

may surrender, without prejudice to lord's fine, 49. 

custom as to admission of, 69. 

admission of tenant for years, or life, is admission of, 70. 

heir of, must be admitted, ib. 

when half fine payable on admission of, 73. 

when no further fine payable on admission of, ib. 

heir of, pays a fine on admittance, 74. 

REMOTENESS, 

devise over to stranger, after a general failure of issue, before recent 

statute too remote, 96. 

RENT, 

granted out of gavelkind or Borough-English land, how descendible, 

11. 
when apportioned on purchase by lord, 18. 

reserved on an enfranchisement, a rent upon contract, 21. 

limitation applicable to recovery of, 35. 
RESIDUARY BEQUEST, 

operation of, not interfered with by recent statute, 95. 

what is comprised in, ib. 
RESIDUARY DEVISE, 

what would be comprised in, before recent statute, 95. 

will, imder recent statute, include real estate, the devise whereof 
cannot take efifect, 96, — Appendix, 9. 
RESULTING TRUSTS. 

devisable before recent Statute of Wills, 80. 
REVERSIONER, 

is in the seisin, 37. 

heriot due on death of, ib. 

heir of, must be admitted, 70. 

pays a fine on admittance, 74. 
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REVOCATION, 

of will before recent statute, 101. 

of will or codicil, how effected under recent statute, 101, — Appendix, 8. 
RIGHTS OF ENTRY, 

disposable of by will under recent statute, 83, -^Appendix, 4. 
RULE IN SHELLEY'S CASE, 

limitations in surrenders may be subject to, , 39. 

exemplification of, 49. 
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SCOTLAND, 

Statute of Wills not to extend to^ 88. 
SEPARATE USE,, 

as to validity of words of, annexed to gift to unmarried woman, as 
against a future husband, 85, n. 

words of, do not restrict power of alienation, 86, n. 

validity of words of, frequently recognised, ib, 
SERVICES AND SUITS, 

when comprised under word ** rent" in 3 & 4 W. IV. c. 27, 35. 
SPECIAL OCCUPANT, 

fine payable on admission of, 74. 
SPECIALTY DEBTS, 

priority given to, under 3 & 4 W. IV. c. 104, 13. 
STATUTE DE DONIS, 

copyholds not within, 45. 
STATUTE OF FRAUDS, 

sections of, repealed by recent Statute of WDls, 82, — Appendix, 2. 
STATUTE OF USES. 

not applicable to copyholds, 52. 
STATUTES CITED, 

18 Ed. I., Westminster 3, c. 1, 2. 

12 C. IL c. 24, 6. 

3 & 4 W. IV. c. 27, s. 36, 8. 

3 & 4 W. IV. c. 74, 8, 9. 

2 W. IV. c. 45, 9. 

3 & 4 W. IV. c. 27, ss. 36, 39, 12, 127, 129. 
3&4W. IV. c. 104, 13, 16. 

32 H. VIII. C. 34, 14. 

27 El. C. 4, 15. 

21 Jac. c. 16, ib. 

12 Car. II. c. 24, s. 8, 15, 82. 

4 G. II. c. 28, s. 5, 15. 
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STATUTES CITED— con/mtiec^. 
6G. IV. c. 16, 15, 116. 
1 & 2 W. IV. c. 56, ib. 
I W. IV. c. 60, 16, 42. 
1 W. IV. c. 65, 15, 69, 76, 122. 
3 & 4 W. IV. c. 106, 15, 40, 49, 102, 122. 
3 & 4 W. IV. c. 74, 15, 43, 46, 50, 55, 111, 112, et seq. 

3 & 4 W. IV. c. 27, 15, 35, 37. 
1 Vict. c. 28, 15* 

6&7W. IV. c. 115, ib. 

1 Vict. c. 26, 15, 37, 54, 55, 74, 78, et seq. 

I Vict. c. 50, 15. 
9 G. II. c. 36, 16. 

42 G. III. c. 116, 20. 

20 H. III. c. 4, 24. 

48 G. III. c. 149, 8. 34, 27. 

4 & 5 W. IV. c. 23, 32, 63. 

II G. IV. and 1 W. IV. c. 60, s. 8. 32. 
32 H. VIII. c. 2, 35. 

55 G. III. c. 192. 41, 79, 82, 88, 94, 100, 104, 125. 

13 Ed. I. c. 1, 45. 

29 C. II. c. 3, 47, 78, 80, 82. 

14 G. II. C. 20, 48, 82. 
14 & 15 C. II. 82. 

7 G. IV. c. 57, 117. 

27 H. VIII. c. 10, 126. 
STEWARD, 

judge of customary court, 2. 

cannot, virtute officii, grant license to demise, 23. 

may admit out of court, though not out of manor, 24. 

may take surrenders, but cannot make grants out of manor, 26. 

disability of, will not avoid things incident to his office, ib. 

how appointed, ib. 

right of, to prepare surrenders, good by custom, ib. 

fees of, on tenant's admission to several copyholds, 27. 

when fees of, will be reduced, ib, 

may insist on payment of fees, when, Uf. 

fine assessed by, 71. 

to enter certificate of valuation and enfranchisement under 1 Vict, 
c. 50, on court rolls. Appendix, 15. 
SUIT OF COURT, 

lost by conveyance of freehold interest in a copyhold, 3, 21. 

rendered by copyhold tenants, 34. 
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SUITORS, 

are judges of Court Baron, 2. 
SURRENDER, 

copyholds pass by, 6. 

legal estate tail in copyholds must pass by> under 3 & 4 W. IV. 
c. 74, 9. 

of tenant in tail, did not deprive issue of entry, 12. 

might have barred issue and remainders, ib. 

for larger estate than tenant has, no forfeiture, 29. 

the customary medium of transfer, 38. 

how made, 38, 39. 

cannot be made by attorney, when, 39. 

subject to what rules of construction, ib, 

contingent remainders may be created by, ib. 

limitations created by, may be subject to rule in Shelley's case^ ib, 

of contingent interest, passes nothing, 40. 

does not operate as an estoppel, ib, 

does not pass legal estate, until admission of surrenderee, ib. 

of infant, good by custom, 41. 
voidable only, ib, 

by wife alone, of her property, when good, 42. 

passes only the estate surrenderor has, ib. 

cannot operate wrongfully, ib, 

estate tail might sometimes have been barred by, 43. 

as to the subject of, 44. 

vested or contingent remainders may be created by, 48. 

construction of, to husband and wife for lives, and life of survivor, 50. 

contingent remainder when created by, ib, 

contingent interest not the subject of, 55. 

future use in copyholds may be limited by, ut semble, 59. 

shifting use may be limited by, ut semble, ib, 

power may be given by, to appoint use of copyholds by deed, 60. 

may. be made to person not in esse, 65. 

when to be presented, 66. 

in some manors void, if not presented within definite period, t6. 

acceptance of, from unadmitted surrenderee, no implied ad- 
mittance, 70. N 

upon a deed, sometimes supplied by Courts of Equity, 90. 

as to erroneous statement of, in will, 92. 

when presumed, though not appearing on court rolls, 129. 

SURRENDER TO WILL, 

joint tenancy might have been severed by, before 55 G. Ill, c. 192, 
and devise in pursuance thereof, 41. 
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SURRENDER TO WlLL—continned. 

might rebut presumed advancement, 57. 

by unadmitted surrenderee, was void, 79. 

was necessary to devise of remainder or reversion, ib. 

55 6. III. c. 192, dispensing with, repealed by recent Statute of 

Wills, 82, — Appendix, 3. 
enactment of 55 6. III. c. 192, dispensing with, 89. 
construction of said statute as to supplying, ib, 
when necessary to support will of married woman, notwithstanding 

recent Statute of Wills, ib, 
in whose favor supplied by courts of equity, 90, 91. 
might have shewn an intention to pass copyholds, 92. 
statute dispensing with, supplied intention before supplied by such 

surrender, 93. 
would have been supplied by 55 G. III. c. 192, where a power was 

given to executors to sell, ut semble, 94. 

SURRENDEREE, 

' unadmitted, cannot commit forfeiture, 31. 

before admittance, might have been prejudiced by act of sur* 
renderor, ib, 

when admitted, is in by surrenderor, 38, 60. 

must be in esse at lime of admittance, 39. 

does not acquire legal estate until admittance, 40. 

cannot surrender, but may deal with equitable interest before ad- 
mittance, 40, 41. 

surrenderees will be trustees, when, 56. 

estate absolute in, after condition broken, 61. 

who may be, 65. 

takes no legal interest until admittance, ib. 

unadmitted, cannot surrender, nor commit forfeiture, ib. 

may contract, and might have devised before recent 
Statute of Wills, ib. 

consequence of death of, before admittance^ 66, 68. 

widow of, when entitled to freebench, 66. 

admission of, cannot be enforced without a custom, 69. 

when not prejudiced by act of surrenderor, 70. 

one fine payable by, on surrender of particular tenant and remainder- 
man, 74. 

of joint tenants and coparceners, pays one admission fine, ib. 

of tenants in common, pays one admission fine, t6. 

surrender to will of, if unadmitted, was void, 79. 

may compel admission by mandamus, 130. 
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SURRENDEROR, 

tenant until admission of surrenderee, 31, 63, 70. 
act of, might have prejudiced surrenderee before admittance, 31. 
miist surrender in person, when, 39. 
must be in the. seisip, 40. 

act of surrender by, does not divest legal estate, t6. 
as to interest of, not disposed of, ib, 
competency of, 41. 

will be in as of his old estate, when, 61. 

admittance of, when necessary after surrender by way of mort- 
gage, ib. 
legal estate remains in, until admission of surrenderee, 65. 



T. 

TENANCY IN COMMON, 

does not create distinct tenements, 74. 
TENANT BY THE CURTESY, 

heriot due on death of, 37. 
TENANTS IN COMMON, 

subject to several services, 35. 

have several estates of an entire tenement, 36. 

heriot payable on death of each of, ib, 

must be severally admitted, 70. 

pay apportionment of admission fine, 74. 

surrenderee of, pays one admission fine, ib. 

how admitted, 109. 

in ejectment by, there must be several demises, 130. 

enactment in 3 & 4 W. IV. c. 27, s. 12, relative to, ib, 
TERM, 

created by license to demise, is a common law interest, 23. 
TENANT IN TAIL, 

of legal estate, must dispose of same under 3 & 4 W. IV. c. 74, by 
surrender, 9. 

of equitable estate, by surrender or deed, ib. 

surrender of, did not deprive issue of entry, 12. 

might have barred issue, and remainders, ib. 

feofiinent of, of freehold property, works a discontinuance, 42. 

fine or recovery of, of freehold property, worked a discontinuance, 
43. . 



32 INDEX. 

TENANT IN TAIL— cofiftmwrf. 

Surrender by, of wife's copyhold land, does not work a discon- 
tinuance, 43. 

of equitable estate in copyholds, may dispose thereof by deed, 113. 

disposition of lands of, becoming bankrupt, 118. 
TENURES, 

reduction of, by 12 C. II. c. 24, 6. 
« THE PERSON LAST ENTITLED TO LAND," 

meaning of expression of, 12. 
TIMBER, 

in absence of custom belongs to lord, 24. 

subject to various customs, 25. 

when tenant not justified in felling, 33. 
TITHES, 

may be granted by copy, when, 44. 
TRUSTEE, 

when heir of, cannot compel admittance, 31. 

dying without heir, cestui que trust not to be prejudiced, 32. 

attainder or conviction of, not to prejudice cestui que trust, ib. 

admittance of, when necessary, 94. 

interest taken by, under wills, before recent statute, 9/. 

interest taken by, under recent statute of wills, on a devise of real 
estate, ib, — Appendix, 11. 
TRUSTEE TO PRESERVE CONTINGENT REMAINDERS, 

when limitation to, might be properly introduced, 52. 

duty of, 53. 
TRUSTS, 

lord was not compellable to enter on court rolls, nor to refer thereto, 
53. 

bind the lord, when entered on court rolls, 54. 

when declared by will, must be referred to from court rolls. See 
1 Vict. c. 26, s. 6, 54, 110, — Appendix, 5. 

when executory, when executed, 54, 55. 

executed, construed as legal limitations, 55. 

executory, how carried into execution, ib, 

of copyholds, will result, when, 56, 57. 

resulting, may be proved by parol evidence, 56. 

intention as to, should be declared, when, 57. 

resulting, where disposable of by will before 1 Vict. c. 26, s. 3, ib. 
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VOLUNTARY SETTLEMENT, 

deposit of title deeds will not prevail against, 63. 
VOTING, 

right of, given to copyholders by 2 W. IV. c. 45, 10. 



U. 

UNDER STEWARD, 

acts of, 27. 
UNMARRIED WOMAN, 

semble, that words of separate use annexed to gifts to, are available 
against a future husband, 85, n. 



W. 

WASTE, 

when grantable as copyhold, 3. 

portions of, may be approved under Statute of Merton, 24. 
may be custom, be granted out, &c. by lord, ib. 
by what acts constituted, 29. 
may be reheved against, by injunction, 131. 
WIDOW, 

of surrenderee, dying before admission, entitled to freebench, 66. 
admission of, when necessary, 127. 
WIFE, 

surrender to will was supplied in favour of, 90. 
WILL, 

resulting trusts disposable of by, before 1 Vict. c. 26, s. 3, 57. 
executory use of copyholds may be created by, $9. 
copyholds disposable of by ^hat, before recent statute, 78. 
rights of entry not disposable of by, before recent statute, 81. 
copyhold property acquired subsequently to, might have passed 

thereby, when, ib, 
meaning of word " will" in recent Statute of Wills," 82, — Appen- 
dix, 1. 
all real and personal estate may be disposed of by, under recent 

statute, 83, — Appendix, 3. 
property to which testator entitled at his death will pass by, under 
recent statute, though acquired subsequently to will, 83. 
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